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HE Congress on Commercial Law, which assembled last autumn 
at Antwerp, was one of unusual importance. There had 
been many Legal Congresses held previously at the instance of 
private Associations. Much valuable work, for example, had been 
done at the annual Congress of the Institute of International Law, 
and of the Society for the Reform and Codification of the Law of 
Nations; but these Congresses have remained eomparatively unin- 
fluential. The Antwerp Congress of last year was the first held on 
the initiative of a Government. The King of the Pelgians, with 
that praiseworthy interest in every peaceful work calculated to 
advance civilisation which characterises him, took the first step 
for the holding of the Congress, by appointing a Royal Commission 
for its organisation. This Commission issued the invitations and 
undertook the arrangement of the programme. The former was an 
easy enough duty. The latter was one of labour and difficulty, as 
it involved the taking of measures to select the matters for discus- 
sion, to bring them clearly up, and so to guide and limit the 
attention of members to them, as to prevent energy from being 
lost on points of no practical importance. In organising the Con- 
gress, the Commission issued a copious quantity of legal literature, 
bearing upon the two branches of commercial law with which it 
resolved to deal, namely, maritime law and the law of bills of 
exchange. The selection of those two departments for considera- 
tion was wise; and in maritime law there is little doubt but that 
the efforts of the Congress will be attended with a great amount 
of suecess. The same success has unfortunately not attended the 
department of bills of exchange. 
The Congress was a brilliant one, and contained many eminent 
lawyers from all parts of the world, and many representatives of 
VOL. IT. x 




















298 The Law Quarterly Review. [No. VI. 


important commercial bodies. The desire of the Belgian Govern- 
ment that other Governments should send representatives, met 
with only a partial response. Three of the great Powers, namely, 
Great Britain, Germany, and Austro-Hungary, declined to be 
officially represented, although it is believed that they privately 
expressed sympathy with the objects. The other great Powers, 
namely, France, Russia, and the United States of America, were 
fully represented; and among the remaining Powers, Italy, Spain, 
Holland, Sweden and Norway, Finland, and many others sent 
delegates. Unofficial representatives attended from nearly every 
civilised State. In one way or nother, almost every nation on 
the globe, from the largest to the smallest, from the oldest civilisa- 
tion to the youngest, was represented ; and certainly in the world’s 
history before there never had been such a gathering of men with 
so wide, so varied, and so special an experience in commercial law, 
as that which met at Antwerp. The reception given to the Con- 
gress by the Belgian authorities was of the most munificent 
character. The proceedin_s commenced with a welcome from the 
Prime Minister on behalf of Belgium, and after much work, 
mingled with hospitality, closed with a banquet given by the King, 
at which the Prime Minister again presided. If in the department 
of bills of exchange the success of the Congress has not been so 
great as one could have wished, the failure has certainly not been 
due to any want of care, or courtesy, or hospitality on the part of 
the Belgians. 

It being necessary, according to the rules of the Congress, that 
the members should attach themselves to one of the two sections, I 
selected the section on bills of exchange. When I accepted the 
invitation to attend, it was not with the hope that immediate 
alvantage could result to the United Kingdom in this branch of 
the law. We had only recently obtained a code of bills of 
exchange, and—considering the difficulty with which it had been 
got from the British Legislature, which as far as concerns law 
reform is in an almost hopelessly helpless condition—it would 
have been vain to expect that our Parliament would consent to its 
revision for the sake of introducing any improvements, however 
obvious. Fortunately, the three years during which our code has 
been in foree, have been enough to show that it has been an excel- 
lent piece of work, well suited to the wants of the commercial 
classes of our country; and it is satisfactory to be able to say that 
the merit of our one piece of legislative work in the field of juris- 

prudence has met with full recognition abroad. There was thus 
neither the prospect of our code being changed nor the necessity for 
any such step. I attended the Congress, because it seemed to me 
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desirable to learn, with a view of what might be done in a more 
distant future, what prospect there was of uniformity being attained 
amongst the other nations, and also to observe whether there were 
any points in the other codes considered important by experienced 
men which, being different from ours, might at a future oppor- 
tunity b- with advantage adopted by us. Undoubtedly the 
prospect of the formation of an international code of the law of 
bills which shall include the United Kingdom is as yet a long way 
off, but it is one of those things which—probably enough, as the 
precursor of an international code of the whole commercial law— 
will ultimately come with advancing civilisation ; and there is no 
reason Why we should not, from an abstract point of view, now 
consider its practicability and the advantages it might bring us. 

The official report of the proceedings at the Antwerp Congress 
fills a handsome volume of some 440 pages, of which less than one- 
third is devoted to bills of exchange, and the remainder to maritime 
law'. The report shows readily the reason why the bills of ex- 
change section was not more successful. The organizers of the 

Congress expected too much from its members. They endeavoured 
to arrive much too quickly at the desired conclusion. They seemed 
to think it possible that such a Congress could agree upon a code 
of the law of bills, and they accordingly submitted a draft for its 
consideration. Even this draft was not happily selected, although 
if a draft were to be selected by a Belgian Congress, scarcely any 
other selection was possible. It was a reproduction, with few 
alterations, of the Belgian Code of 1872, which happens not to be 
one of the best of the various excellent codes upon the subject. It 
has the advantage, indeed, of being one of the shortest, having been 
originally modelled upon the French Code of 1808, but though 
short, it has numerous points open to criticism. It provides some 

conditions now considered inexpedient; adopts rules on some points 

now considered antiquated by the most active commercial nations ; 
and omits to provide for some things now of daily occurrence in 
commerce. It had thus not even the merit of raising all the points 
which it was necessary to discuss; though possibly, if it had, the 

Congress would only have had the more difficulty in scrambling 

through its labours. As things were, the discussion was imperfect. 

In place of confining the attention of Congress to those points of 

importance on which the different nations had adopted ditferent 

rules, it raised endless points of no moment, and time was lost 
in settling the verbal construction of rules upon which there was 
no difference of opinion. 
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Actes du Congrés International de Droit Comu.ercial d’Anvers (1885), publiés par 
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When the invitations were issued, it had been proposed that the 
bills section should divide itself into sub-sections, each of which 
should take up some distinct branch of the subject. This proposal, 
which would have given the prospect that each branch would have 
received a quict and thorough examination, was abandoned for some 
reason, the explanation of which I did not catch, and the draft code 
was discussed by the whole section sitting as one chamber. As 
there were sixty-seven delegates attached to this section, it may be 
imagined that the discussion was anything but clear, though, it must 
be admitted, it was generally sufficiently animated. ‘Sometimes it 
degenerated into confusion, and all the efforts of the amiable and 
energetic president were needed to keep something like order. The 
result was much what might have been expected. The first para- 
graphs of the draft were discussed at length, and then the mass of 
the draft was passed with scarcely any discussion. During the 
first two sittings only seven articles were adopted, while in the last 
three, after a panic had arisen that the Congress would never 
conclude its work, the remaining forty-five were adopted in rapid 
succession. The voting was as unsatisfactory as the discussion. 
Of the sixty-seven delegates, the French and Belgians mustered 
forty-one, while all the other nations put together mustered only 
twenty-six. As the French and Belgians were supporters of prac- 
tically the same code, the result was that they were able to carry 
their views against those of all the other nations put together. 
The code as adopted by the Congress represents nothing except the 
view of France and Belgium as to what a universal code of bills of 
exchange should be, and from that circumstance it has, although it 
is not exactly what was desired, a high and special value of 
its own. 

Whether another mode of proceeding might have produced re- 
sults which would have been more widely accepted is a question 
upon which it is possibly now not worth while to enter. In the 
discussions on the law of bills of exchange, held by the Society 
for the Reform and Codification of the Law of Nations at Bremen 
in 1876, and Antwerp in 1877, and in those of the Institute of 
International Law, concluded at Brussels in 1885, the procedure 
was different. There, a committee made out a list of the different 
questions upon which different views prevailed, and then a series 
of resolutions dealing individually with those different points was 
adopted. The Reform Society made no attempt to go farther, and 
it was only after this procedure, that the Institute of International 
Law drew up its draft code. If the Belgian Commission thought 
these proceedings had sufficiently paved the way for the step they 
took, they were mistaken. In fact, the proceedings of those 
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socictics had been themselves too rapid to carry the general body 
of lawyers and merchants along with them, inasmuch as they took 
for granted that every one not only knew the different principles 
adopted by the different nations on the various points, but was 
capable at once of forming an intelligent opinion upon which of 
them was the preferable. What was wanted, as constituting a part 
at all events of the proceedings, was a convenient report upon the 
leading differences between the codes of bills of exchange. It is 
vain to pretend that even every eminent jurist knows all the rules 
which all the different nations have adopted, and even if he may 
have known them at one time or other, he does not always have 
them vividly before his mind, and may, at the critical moment, 
forget important bearings. What the delegate at such a conference 
wants is to have under his eye at the moment of discussion the 
different views that have been adopted upon each particular prin- 
ciple, and the different nations that have adopted them, so that he 
may be led to adopt the best principle, or in case of doubt as to this, 
the one likely to meet the most general acceptance. Such a report 
as I should have liked to have seen in the hands of the Commission 
has not yet been prepared, although Borchardt, Asser, Norsa, and 
other jurists have written valuable essays which would greatly help 
its preparation. In one of his works Norsa enumerates seventy- 
five questions on which different views are entertained, and in others 
he discusses them with ability and learning. If some such list of 
open questions were taken, care being used to frame them so far as 
possible so as to admit of only an affirmative or negative answer, 
which could be done with most of them; and if under each question 
were given the nations (with their respective populations) which had 
adopted the one view, and then the nations in the same way which 
had adopted the other, with brief notes of their respective reasons, 
one would at least have in convenient form the materials for 
arriving at a decision. Were this report submitted to a Congress 
smaller in number than the Antwerp Congress, and with the nations 
less unequally represented, it might be seen how far assimilation 
was within reach. 

At present nearly all the civilised nations—the only important 
exception being the United States of America, whose code is still only 
in draft—have codified their law of bills. The number of codes, as 
printed in Borchardt’s collection of them, is between thirty and forty. 
The exact number is difficult to give. Several of the minor States 
having adopted substantially the same code, it is not always easy to 
say when a code should be classified as separate. Although the 
codes are thus numerous, they may on most points be reduced to 
three systems—the Franco-Belgian, the Italo-German, and the 
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Anglo-Saxon; and even between these three great groups the 
differences are for the most part so unimportant that a remark by 
the chairman of the bills section that he would be quite willing to 
put all the various codes into a ballot-box and to draw one at 
random for universal adoption was received with applause. It 
would not be possible in the course of one article to go over all the 
points of difference between our laws and the foreign laws of bills, 
but a glance at the more important, to see whether we have any- 
thing to learn from them, may be permitted. 

The first subject on which there was much discussion at the 
Congress was that which concerns the capacity of parties to bind 
themselves by bill. The rules which formerly prevailed in 
some countries limiting the power to use bills to merchants have 
almost entirely disappeared, and most countries settle this matter 
very simply, in the same way as we ourselves have done, by making 
the capacity to contract by bill coextensive with the capacity to 
enter into other civil or commercial contracts. When the whole 
transaction occurs within the territorial limits of one jurisdiction 
this rule causes no difficulty. It is only when a bill is drawn in 
one country, and endorsed, accepted, or made payable in another, 
having a different law as to what constitutes capacity to contract, 
that difficulties arise. In our country, while we provide, in the 
case of contlict of laws, for points arising upon the form and 
interpretation, the negotiation and the enforcement of bills, it is 
remarkable that we make no express provision for conflict upon 
this point of capacity to contract which is the one in which foreign 
jurists are most interested. The question may thus be put— 
What is to be done when a person, who by the law of his own 
country is not entitled to draw a bill, draws one in a foreign 
country, according to the law of which, if he were one of its 
subjects, he would be entitled to draw? This is a point which 
with us seldom arises; but on the Continent, in consequence of 
differences as to the law bearing on the capacity of married women 
and minors, and sometimes of officers and other Government 
officials, it is a point which more frequently arises. It may be 
remembered that a similar point has arisen here in connection 
with a different matter—namely, in regard to the law of marriage. 
It is known that in France a minor cannot contract a marriage 
without the consent of his parents, and frequent injustice has 
happened from the French Courts having refused —as international 
law apparently justifies them in refusing —to recognise the validity 
of marriages contracted by French minors in the United Kingdom. 
In regard to bills of exchange, the Antwerp Congress thought that 
an exception should be made from the general rule, and that the 
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capacity of the party to contract by bill should be regulated, not 
by the law of his nationality, but by the law of the place of 
contract, to this extent at all events, that no person should be 
allowed to plead incapacity who was capable of contracting cither 
according to the law of his nationality, or according to the law of 
the place where he had affixed his signature. 

In many foreign codes there are numerous peculiarities required 
in regard to the form of bills of exchange, most of which are 
survivals from former periods. Most of them, including therein 
the Scandinavian, Italian, German, and Swiss codes, provide for 
the use of the word ‘bill’ or ‘note’ in some part of the document. 
This is now an unnecessary provision, but formerly it was necessary 
in connection with the summary execution which passes upon bills. 
The use of the word ‘bill’ or ‘note’ served to show that the parties 
had consented to the parata erecutio. The point is of little con- 
sequence with us, who always have the word ‘bill’ or ‘note’ on the 
stamp, without which the document is null. Probably it is not 
necessary to insist now upon its use anywhere, as the French 
and Belgians have given up doing so, apparently without incon- 
venience, and this was the conclusion at which the Antwerp 
Congress arrived. There were discussions also upon other points 
which we have long ago settled, such as how far a date was 
essential to a bill; whether a bill might be drawn to bearer, and 
whether it was necessary that the words ‘to order’ should be 
inserted, if it was desired to make the bill negotiable. Upon those 
points, rules substantially agreeing with our own were adopted. 
It was also resolved that it should be unnecessary that a bill should 
indicate the value for which it was granted, or even that value had 
been given. The rule about distanfia loci which still prevails in 
France, Holland, and in a few other countries, cannot but be 
regarded with interest as being a survival from the earliest of 
modern commercial times, when a bill could be used only to 
transmit money from one place to another, and when it was 
regarded as unwarrantable for a man to draw a bill upon his 
next-door neighbour. It is remarkable how such a rule should 
have continued anywhere to survive; and if the Antwerp Congress 
should do nothing else, it may be congratulated on having put the 
finishing stroke to this venerable relic. With us it has been so 
long settled that bills can be drawn for money only, that it strikes 
us as surprising that there should still be countries, such as Italy, 
which permit of bills being drawn for goods. But such bills, 
according to the Antwerp Congress, must now also disappear 
altogether. In regard to the time which may be stipulated for 
payment, foreign jurists may have something to learn from us, 
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who, contrary to their general practice, permit bills to be made 
payable in one sum or by instalments, and with or without 
interest, as may suit the parties; but we have also something to 
learn from them in the abolition of the so-called ‘days of grace.’ 
Almost every code except our own has now abolished them, and it 
is with scarcely anybody except ourselves that, if a man promises 
to pay upon a particular day, the law interprets it to mean that he 
will pay some days later. The original theory that the additional 
days were given out of grace has long gone, for the payer is just as 
much entitled to have them as if they were stipulated in the bill. 
They are only a source of inaccuracy, and with them is connected 
our unsatisfactory treatment of the question of holidays. In 
foreign countries it has been much discussed whether a bill which 
falls due on a holiday should be payable before it or after it, but it 
has never occurred to them to adopt the remarkable confusion of 
our view, which makes some of the holidays, days which the payment 
must precede, and others of them days which it may follow. 

The subject which occasioned the most lively discussion at the 
Congress was the one which Continental jurists know as the 
question of ‘provision.’ It opens up a wide field for theoretical 
discussion as to what a bill of exchange truly is, a point upon 
which scarcely any codes except the Italo-German are entirely 
consistent. According to those codes a bill of exchange is simply 
what the Roman jurists called ‘/itterarum ob/ligatio. It is not, as 
the Franco-Belgian codes treat it, evidence of a contract; it is the 
contract itself. The writing contains the whole contract, and must 
be fulfilled according to its terms; all questions of what value was 
given forthe bill, or what funds are held to meet it, being extrinsic. 
The holder has his contract and can enforce it against the parties 
to it, according to its terms, but he has no other rights. According 
to the Franco-Belgian view, there must be a material basis for the 
contract, and the drawer is not entitled to draw the bill, unless he 
has, or can before maturity have, funds in the drawee’s hands to 
meet it. These funds are called the ‘provision, and the drawing 
and delivery of the bill at once assigns it to the holder, giving 
a right of action for it against the drawee, even though the latter 
should not by acceptance make himself a party to the bill. The 
absence of provision is not a defence in the case of lond fide onerous 
holders; but although this is nowhere distinctly stated, it apparently 
is a defence against any one who takes the bill in the knowledge 
of it. The Scotch view is nearer to the Franco-Belgian, and the 
English to the Italo-German, but neither of them is consistent. 
The Scotch view reckons as wholly immaterial what the value may 
have been that has been given—so long as it was not illegal— 
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or whether any value has been given at all, or whether the 
holder knows or is ignorant that no value was given. In 
this it is li e to the Italo-German codes. On the other hand 
it resembles the Franco-Pelgian codes in recognising that, in 
certain circumstances, a bill may give rise to an action against 
one who is not a party to it. It does so in the case of 
the drawee having funds of the drawer in his hands and refusing 
to accept. In that case the bill operates as an intimated assigna- 
tion of the funds, and gives the holder right to sue the drawee 
for the amount. The English view, like the Scotch, is also in- 
consistent with itself. It agrees with the Franco-Belgian codes 
in holding, in the abstract, that consideration is necessary before 
a bill can be drawn—although it has so hedged about this doctrine 
with limitations that, practically, it has almost no force. It then 
agrees with the Italo-German codes, in refusing to the holder an 
action against any one except a party to the bill. In particular, it 
agrees with them in holding that the presentation of the bill for 
acceptance, does not operate as an assignment of the drawer’s funds 
in the drawee’s hands. Upon these points a keen opposition was 
maintained between the supporters of the Italo-German views and 
the Franco-Belgian. The supporters of the Franeo-Belgian system 
were in the great majority, and it was in vain to point out to them 
that their views, when carried to the extreme which they did, were 
impracticable ; that even in legitimate commerce it was often 
necessary that bills should be drawn without value; that accom- 
modation bills frequently play a useful part; and that purely and 
simply to enact that a bill on delivery was to operate as an assign- 
ment of the drawer’s funds might often encourage frauds. The 
advocates of the Italo-German school relied strongly upon the 
necessity of simply adhering to the letter of the contract, and of 
making it, and it alone, regulate the holder's rights. The English 
representatives sided unhesitatingly with the Italo-German school— 
the point of difference between them being practically unimportant. 
An effort was made by some of my Continental friends to get my 
vote for the French view, which has analogies to the Scotch; but, 
although there is equity in that view when carefully guarded, as it 
is in Scotland by a Law of Bankruptcy which prevents the giving 
of fraudulent securities by means of bills, and when it is provided 
that the assignment does not operate till presentation, I felt that to 
give a vote in favour of it, when those safeguards were not attached, 
would be to carry out the Scotch view in circumstances where it 
might not produce equity. I also felt that it would be absurd to 
give a vote in favour of a school which condemned indiscriminately 
all accommodation bills. Indeed, I was inclined to think that upon 
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this whole point of provision the Scotch law might with advantage 
be changed, so as to harmonise with the law of the majority of 
countries. Doubtless it came from the same souree as the French, 
but it seems to me that to give an action upon a bill against 
a person who is not a party to it is not exactly consistent with the 
theory of contracts, and, for the sake of uniformity, we Scotch 
might well make the sacrifice—the more especially as, if it be 
desired to assign the drawer's funds in the drawee’s hands, that 
can readily be done by a letter of assignation. The voting on this 
question of provision strikingly exemplified the unfortunate com- 
position of the Congress. The French and Belgian delegates 
being numerically the superior, carried their view against that of 
all the other countries put together. When they saw this result, 
they felt that it could not be maintained, and the secretaries pre- 
pared an alternative set of clauses giving the other view, and 
leaving it to each country which should adopt the draft code to 
select the set it liked best. The discussion shook the confidence of 
some of the ablest Franco-Belgian delegates, as it did mine, in the 
soundness of the doctrine of provision, and its fate seems to me to 
be settled. 

Although the Italo-German school is not nearly so pronounced 
against accommodation bills as the Franco-Belgian school, yet these 
are not received at the present day with any more favour on the 
Continent than they originally were with us; and in all foreign 
codes there is a very useful provision which makes resort to them 
seldom necessary. I think it would be well if some such provision 
could be adopted with us. It is sometimes said that it is for the 
most part a dangerous thing to codify law, because codification 
stereotypes it and prevents desirable changes; but upon this point 
the Continental laws, though for the most part long since codified, 
are much in advance of our law, which was codified only the other 
day. With us there is as yet no proper provision by which a 
person can put his name to a bill simply as security for its pay- 
ment. Until quite recently he could only become a party to it as 
drawer, acceptor, or indorser, and it is only a few years since we 
had a long litigation as to the effect of a stranger writing his name 
on a bill. In our usual fashion, that is to say after causing ruinous 
expense to one or both of the parties concerned, we then settled 
that a stranger signing a bill incurred the liabilities of an in- 
dorser, and we have since embodied that doctrine in our code. 
That, however, goes no way to meet the difficulty, because an 
indorser assumes no responsibility to the drawer for the acceptor, 
and in ninety cases out of a hundred, when security on a bill is 
wanted, it is in order to secure the person who ought to stand 











July, 1886.) Unification of the Law of Bills of Exchange. 307 


as drawer that payment will be made by the person who ought 
to stand as acceptor. For example, a person sells goods to one 
whom he does not know, and is willing to take a bill for them, if 
security be given. The course taken in other countries in such a 
ease is for the seller to draw upon the buyer for the amount, and 
the buyer then gets some one to sign the bill as surety. The words 
‘hon pour aval, or the like, are written on the bill, and the surety 
signs under them. In some countries a person becomes surety for 
the acceptor by simply signing his name on the face of the bill. 
The person who thus signs the bill as surety becomes liable to the 
drawer and all subsequent parties as if he were a joint acceptor, 
and is jointly and severally liable; but the whole transaction 
appears in its true and proper form on the face of the bill, and by 
it the surety has his recourse against the acceptor. Under this 
foreign fashion everybody can see at once how matters between the 
different parties have stood, and every one’s rights are duly secured. 
Now with us, if such a simple bit of business has to be carried 
through, a transaction simulated throughout has to take place. The 
surety must draw upon the buyer, and then must indorse to the 
seller. In this way alone the seller can become indorsee, and have 
both buyer and surety liable to him, while the surety can have his 
recourse against his principal. The result is attained, but it is 
done at the cost of giving the transaction altogether a false appear- 
ance, and of requiring back letters and other documents to explain 
it, and prevent the device being turned to fraudulent uses. Hence 
with us the confusion that arises before anybody can become 
surety for another in a bill transaction, and the altogether enor- 
mous confusion to which a series of accommodation bills gives rise. 
It seems to me, if we could adopt from the foreign codes this im- 
provement, we should do much to get quit of that mass of accom- 
modation bills which, with their endless appearance of unreal 
transactions, is no credit to our commerce. The improvement 
would undoubtedly have been introduced in the passing of the 
British code had it not been that the promoters of it were tied 
down to simply codifying the existing law, under the penalty of 
making it hopeless to expect that their labours would succeed. 

A novelty adopted from the Belgian code received the sanction 
of the Congress. According to it, if there be a transaction of sale 
between merchants, the seller has, in the absence of contrary stipu- 
lation, right to draw upon the buyer a bill for the amount, which 
shall mature after the usual credit. If the buyer refuses to accept 
this bill he is liable in damages. This rule gives effect to the 
general custom amongst merchants, and probably it is one to which 
not much objection can be taken. The matter is left with us for 
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special agreement in each case, and the balance of advantages 
is upon this side, because there are so many things to settle 
about the particulars of the bills to be given in each transaction, 
that it is just as well to leave each to be settled for itself, and the 
parties to make their own arrangements as to what bills are to 
be given. 

In regard to negotiation, there is not much difference between 
the provisions of the, foreign codes and our own. The Franco- 
Belgian codes are, as usual, the most conservative, some of them 
making it necessary that the date of indorsation, the value for 
which the bill is transferred, and the name of the indorsee be given. 
These restrictions the Antwerp Congress proposes entirely to re- 
move, and thus virtually to assimilate the foreign laws to ours. In 
regard to indorsements after maturity, most of the codes take the 
view embodied in ours, and introduced into Scotland by the Mer- 
cantile Amendment Act of 1856. In regard to the time for pre- 
sentation, nearly all the foreign codes make provision for bills 
drawn at or after sight, being presented witbin a fixed statutory 
period from their date. In some of the codes they have one period 
for inland bills, and another period for foreign bills, but they 
always make a fixed provision for it. With us, the only thing that 
the law says is that such bills must be presented within a reason- 
able time; and the time is fixed by litigation, in case of dispute, 
which is an expensive way of fixing it. The foreign way costs 
nothing; and, as the provisions of the bills codes are well known 
to all merchants, they cause no injustice, every one who gets such a 
bill knowing at once what time he has for its negotiation. 

An important difference exists between our code and almost all 
foreign codes—with the exception of the Scandinavian—as to the 
rights of a holder when a bill has been presented for acceptance 
and the drawee has refused to accept. By our code the holder has 
immediate recourse against the drawer and indorsers, and is bound 
to exercise this right immediately if he desires to exercise it at all; 
with the great majority of other codes he has only a right to 
demand from the prior parties security that the bill will be met at 
maturity. The Scandinavian code so far differs from ours in this, 
that if the holder chooses to be content with taking security from 
the drawer, or any of the indorsers, he may do so, and wait till 
maturity without discharging the other parties. On this point I 
think we have again the sounder view. The contract made by the 
drawer when he delivers the bill is, both that it will be accepted 
and that it will be met at maturity. If it be not accepted, there is 
a breach of the contract just as much as if it be not paid at 
maturity, and immediate recourse naturally follows upon the 
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breach. The meagreness of the discussions which had set in by 
the time Congress reached this subject was made very apparent by 
what happened in regard to it. Although it raised an important 
point of principle, and although the Society for the Reform and 
Codification of the Law of Nations and the Institute of Interna- 
tional Law had both adopted the British view as against the 
prevalent Continental one, only one gentleman—a delegate from 
Holland who had happened to speak upon most subjects—raised his 
voice in support of it, and his proposition was rejected in silence. 
There is another point closely related to this, where many of the 
foreign codes give a right to the holder which our code does not 
give. Ifthe acceptor becomes bankrupt before the bill is due, the 
holder has, according to some codes—the Scandinavian for ex- 
ample—a right to apply at once to the drawer for security that the 
bill will be met. This right is inconsistent with the notion that 
the nature of the contract is to be taken solely from the terms of 
the bill. According to those, the contract has been satisfied by the 
drawee accepting, and nothing more is exigible under it until 
maturity. The holder is, by the bill, already secured that, if the 
acceptor cannot then pay, the drawer will do so, and it seems 
contrary to the nature of the contract to compel the drawer to find 
additional security. This is our law, for though with us the 
holder may on the acceptor’s bankruptcy protest, if he pleases, for 
better security, he cannot enforce his protest, and this somewhat 
empty ceremony is accordingly in disuse. On this point change 
seems not advisable, but I had no opportunity of learning what the 
majority of foreign jurists think about it, as no proposal bearing 
upon it was submitted to the Congress. 

In regard to the protesting and giving notice of dishonour, and 
the right of action upon bills, there are considerable differences, 
almost no two codes seeming to be entirely alike in regard to them. 
The Congress got over the difficulty by leaving these matters still 
to be regulated in each country by its own law, and I pass from 
them also with the single remark, that the most striking difference 
here between our laws and the foreign is that almost all of the 
foreign codes give much greater latitude in point of time for 
intimating to drawers and endorsers the acceptor’s failure to pay. 
It is worth mentioning that the principle adopted by the Bremen 
and Antwerp rules, already referred to, was that default of notice 
of dishonour should never entail loss of the right of recourse, but 
that the defaulting party should only exercise the right subject to 
the condition of being held liable for any damage the default may 
have occasioned. This seems a principle in support of which much 
might be said. 
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In regard to the period during which bills prescribe (which was 
not dealt with by the United Kingdom Code), there are innumer- 
able differences among the various foreign codes. They differ as to 
the point at which the prescription is to commence. Maturity, the 
last payment to account, the last written acknowledgment of in- 
debtedness, and the last step of procedure, have all been selected 
by various codes as the starting point. They differ again as to the 
period which the prescription runs, and most of the foreign codes 
have at least two periods—one for regulating the liability of 
drawers and indorsers, and another for regulating the liability of 
acceptors. The reasons for making this distinction are obvious. In 
the case of the former, that is, of those who are liable subsidiarily, 
the period is usually a comparatively short period, varying from 
three to eighteen months. In the case of the latter, that is, of those 
who are liable as principals, it is a longer period, being three years 
in the German, Swiss, and Scandinavian codes; five years in the 
French, Belgian, and Italian codes; and ten years in the Dutch 
code. Five years appears to be the most commonly received period. 
In regard to the interruption of the period of prescription, there 
are differences both as to how and when it may be made, and as to its 
effect. Last of all, there are great differences as to what precise 
effect the running of the period of prescription has upon the 
liability of the debtor. In the majority of codes it seems to cut 
otf—and that absolutely—both right of action upon the bill and 
right of founding upon it in defence; but the codes are by no means 
uniform; and there are codes, such as the French and Belgian, 
which, like the Scottish law, still allow a ertain limited right of 
action or defence upon the bill. These codes allow the holder to 
bring his action on the bill, and to prove his debt by the oath of 
the alleged debtor. The expediency of thus allowing proof by 
oath, as in Scotland, France, and Pelgium, is exceedingly question- 
able. It is clearer and more consistent with the idea of prescrip- 
tion to say that, if the holder's right of action on the bill is to be 
cut off, it should be cut off entirely. The allowance of the proof by 
oath is the cutting off of the bill, as a ground of action in the case of 
dishonest persons, and the continuing of it against the honest, and in 
this way is the putting of a premium upon perjury. The idea of a 
person who referred his case to his opponent's oath used formerly 
to be, that if he could not make him pay the debt in this world, 
ne would make him pay for it in the next, and it is for theologians 
to settle how far this was justifiable. The so-called ‘reference 
to oath’ nowadays is nothing but a scandal. It is useless against 
honest people, who do not dispute their debts; and with the dis- 
honest, it only makes them add lies to the iniquities for which 
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they have already to answer. The fear of being punished for 
perjury has little effect, because the debtor takes care not to 
commit himself to statements which can be disproved, sheltering 
himself by failing to recollect and other evasions. The proportion 
of preseribed debts recovered under the reference is so exceedingly 
small that the power is practically useless, and I see no reason why 
persons who are so careless about their rights as to allow them to 
prescribe should have power to make their claims a source of 
seandal. I think that the Scotch and the French and Belgians 
might very well make a present to the cause of uniformity of this 
reference to oath. At the Congress want of time and the small 
chance of successfully presenting any resolution which did not ac- 
cord with the views of the French and Belgian delegates prevented 
the subject being raised, but the adoption of the rule permitting 
the reference was undoubtedly obnoxious to the _reat majority of 
the other delegates. 

Having now gone over the principal points of difference between 
our code and the foreign codes, the conclusion I reach is the 
gratifying one that we have not very much to gain from them. 
With the exception of a few rules, for improvement upon which we 
may well enough afford to wait, our code is on the whole more in 
accordance with the business requirements of bankers and mer- 
chants than the majority of foreign codes. It is further gratifying 
to observe that the more recently the codes have been framed the 
more they harmonise with ourown. It is the Franco-Belgian codes 

—the earliest in their origin—which are the furthest behind the day, 
and it will be a useful outcome of the Antwerp Congress if it leads 
to the revision of those codes. It is well for us that have been 
able to come to a conclusion that we can wait, because, as I said 
at the outset, the hope of prevailing upon our Parliament to agree 
to revise our recently enacted code would be of the smallest. 

What we want in this country at the present moment is not to 
meddle with our Bills Code again, but to extend to other branches 
of commercial law the improvement in form which it has introduced. 
It was unfortunate that the recent proposal of the Associated 
Chambers of Commerce to have a Pritish Code of Commercial Law 
should have been referred by the Government to Lord Chancellor 
Selborne. With all his distinguished merits, he had never been a 
friend to codification. He had no sympathy with the subject, and 
accordingly had never studied it. He was not familiar with the 
field covered by the foreign codes, and was seemingly unaware of 
the extent to which they had been developed since the time, years 
ago, when Lord Westbury had last drawn the public attention to 
the subject. So little was the recent progress of codification present 
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to his mind that he instanced the failure of Lord Westbury’s Com- 
mission as an example why nothing more should be done ; over- 
looking the fact that the very thing upon which—from following 
wrong methods—Lord Westbury’s Commission had broken down, 
had been successfully accomplished by the passing of the code of 
bills of exchange. At present the merchants seem to have gone 
away contented with a suggestion that the commercial law should 
be codified bit by bit, overlooking altogether that, even if the 
suggestion were being acted upon, the commercial law is in itself 
a small portion of the whole law of the country, and that if 
codification be attacked in this timid way, even the youngest among 
us will not see the whole mercantile law codified, while the time 
before the whole body of the law comes into the shape of a code 
will be inealeulable. So long as lawyers maintained that the com- 
mercial law of the United Kingdom could not be codified, it was 
all very well to attack a branch of it, so as to show the prac- 
ticability of what was proposed; but now that that has been done, 
the time has come for bolder efforts. What the Chambers of Com- 
merce are attempting during the present session of Parliament in the 
way of codification is good enough, so far as it goes, and deserves to 
be spoken of with respect ; but it does not go far. To seek an escape 
from the enormous cost attending the administration of uncodified 
law by Law Courts, by getting better regulations made for settling 
disputes by means of arbitration, is good in itself, but deals only with 
the surface and goes no way to remove the root of the evils which 
merchants suffer. Though Lord Bramwell’s bill for codifying the law 
of arbitration is a most excellent measure, drawn by Mr. John Mac- 
donell with his accustomed ability, it will accordingly do little for the 
relief of merchants. It will enable them to take business from the 
Law Courts and to settle cases by arbitration in chambers, but this is 
a mere dealing with the effects of indistinct laws in place of an 
attack upon the cause. If the law remains uncodified, and there- 
fore unintelligible, loose, and uncertain, disputes between mer- 
chants will be as numerous as ever, and though it certainly may be 
better in some ways that the disputes should—if it be possible—be 
settled quickly and cheaply in chambers than slowly and expen- 
sively in Court, the disputes will still crop up as fast as ever for 
settlement, and the dealing with them by way of arbitration will 
do nothing to mature the law, as it will make no precedents to 
save future difficulties. The only thing which really can help the 
mercantile classes permanently in this matter is to treat the whole 
commercial law in the same way as the law of bills has already 
been so successfully treated. 

J. Dove WILsoN. 
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THE EFFECT OF MISTAKE ON DELIVERY OF CHATTELS. 
From a work in preparation on ‘ Possession in the Common Law. 


ELIVERY of a chattel with consent, that is, a handing over of it 

by the possessor with intent on his side to give, and on the other 

side to receive, lawful possession of that chattel either as incident 
to an intended transfer of the property, or in some other right, 


‘ works a lawful transfer of possession. And the character of the 


possession so transferred is not altered by any subsequent conduct 
or intention of the transferee'. 

But a delivery which has all the outward marks of consent may 
fail of this result in divers ways, by reason of abnormal conditions 
which preclude the existence of true consent. These conditions 
are summed up under the general name of Mistake; they may or 
may not be complicated with Fraud. Not every fraud or mistake 
has such an effect, for a real though voidable consent (and con- 
sequently a real transfer of rights of property or possession or both, 
which may become irrevocable as against innocent third parties) 
may be induced by these causes. 

A. Mistake as to the interest to be transferred. 

The giver intends to pass possession for a limited purpose, or 
property on a specific trust. The receiver intends to receive 
possession for the purpose of exercising unlimited dominion. Here 
the question of honest mistake will hardly arise in practice. If 
the receiver reasonably believes the giver to intend to pass the 
property, it must be (unless in some very abnormal case) that the 
giver has entitled him so to believe, and therefore cannot be heard 
to say the contrary. If the receiver, knowing the giver’s real 
intention, intends to obtain the thing in order to convert it to his 
own use, there is no real consent and no transfer of rightful 
possession. The intent with which the receiver apprehends the 
thing is repugnant to that with which the giver puts it in his 
power; he therefore takes as a trespasser, and may be a thief. As 
in every case of taking by trespass (/e louis axportatis) he acquires 
possession in law, though a wrongful possession, as distinguished 
from bare physical detention or custody. 

This is the case of obtaining possession by a trick, as dis- 


* The cases to which the doctrine of trespass ab initio applies are not really exceptions 
to this ruie. Possession taken by authority of law without consent is trespassory at all 
times, but the trespass is justified so long and so long only as the authority is not abused. 
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tinguished from obtaining property by false pretences. The rule is 
well established '. 

Where the giver does intend to pass property to the receiver, 
being induced thereto by some false representation of the receiver 
not affecting the substance of the transaction itself, there is a real 
though not finally valid consent; the agreement is voidable on the 
ground of fraud, but not void, and third parties giving value in 
good faith may acquire irrevocable rights under it; and the offence 
committed, if any, is not theft but obtaining by false pretences. 
This also is well settled. The difficulties in particular cases are 
really difficulties of fact. 

Conversely, it is possible that the giver intends to pass a greater 
interest than the receiver intends to acquire ; as if a specific chattel, 
say a horse or a book, were delivered with the purpose of gift, but 
accepted on the supposition of a bailment on loan (as might happen 
from the use of ambiguous words, such as, ‘ Keep it as long as you 
please’). Here it is certain that lawful possession passes, for to 
that extent there is real consent*. It seems that property does not 
pass unless and until the receiver knows and assents to the full 
intention of the giver. We are not here concerned to inquire 
what personal obligations between the parties may arise from facts 
of this kind. 

B. Mistake as to the identity of the thing delivered. 

1. Peter and John are collectors of ancient coins. Each has 
duplicates of a coin of which the other has no specimen. John 
proposes to Peter an exchange' of duplicates, and Peter assents. 
Peter, intending to hand one of his duplicates to John, by mistake 
hands to him a coin of similar general appearance, but in fact 
a different and much more rare and valuable specimen. 

If John at the moment perceives Peter's error, and takes the coin 
with the intention of appropriating it to his own use, he certainly does 
not acquire property. Much less, indeed, than a total mistake as 
to the identity of the object would prevent property from passing. 
‘Si aes pro auro veneat, non valet®*.’ It can make no difference 
whether the intended transaction were sale, barter, or gift. Again, 
he does not acquire possession by consent, for there is not any 
intention to give possession otherwise than as incident to property. 
This is a point easily overlooked, but one cannot see how an 
ineffectual intention of the owner to pass property should have 


! E.g. R. v. Gumble, 1872, L. R. 2 C. C. 1 (obtaining a sovereign under pretence of 
getting change for a debt of sixpence : clearly larceny of the sovereign, not of 19s. 6d., 
but error on this point in the indictment is amendable). 

* Cp. Hill v. Wilson, 8 Ch. at p. 896. That was the case of a money payment, so 
that property passed also. 

’ Ulpian, D. 18. 1. de cont. empt. 14. 
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a different effect which he did not intend. Either he transfers all 
the interest which he was capable and desirous of transferring, or 
he does not transfer any lawful interest at all. Again the prin- 
ciple would be the same if the intention were to pass not property 
but only possession, as if John had asked for the loan of a coin to 
compare with one in his own collection. Only the absence of 
active deception on the receiver's part distinguishes this from 
the case of obtaining by a trick. In every form in which these 
conditions can be varied there is equally no real delivery, for want 
of a concurrent intention of the giver to hand over and of the 
receiver to accept the same thing. Thus there is a merely tres- 
passory taking, and a felonious one if the other elements of theft 
be present. 

If John is not aware of the mistake, but receives the coin into 
his power believing with Peter that it is the coin which Peter 
intends to give him, the case is more difficult. 

a. Some will say that John acquires lawful possession, founding 
their opinion on the general tendency of the Common Law to favour 
a physical possessor who is not in bad faith. But this is difficult 
to maintain, for there is still no intention to give or receive the 
thing actually given and received. It may be said that Peter means 
at all events to deliver the specific coin which passes from his 
hand into John’s. But this, it is submitted, is not so; he means to 
hand it over, not at all events, but only in so far as he deems it 
(without doubt or suspicion of error, as we suppose) to be something 
which it is not. There might be circumstances showing an intention 
to take the risk of error, and therefore to hand over the thing at all 
events: as if the coin were in a box, and some one said to Peter, 
‘Are you sure the right coin is in that box?’ But we conceive that 
any question so raised would be a question of pure fact. Mistake 
in any proper sense is excluded where there is a conscious doubt 
accompanied with an alternative intention or authority which is to 
be appropriated, so to speak, according to the event. Such is a 
possible and real case when a mass of unsorted documents is 
handed over for examination to a person who will be entitled to 
keep or use some of them and not others. 

6. Others will say that John does not acquire possession at all, 
but a mere detention like the custody of a servant, or the temporary 
power of a guest or licensee over the things he is allowed to use. 
On this view the thing is in a manner lost to Peter, but still is 
in his legal possession; and when John discovers the truth, but not 
before, the possession is changed, John being in the position of the 
man who finds an object lost but not abandoned by the true owner. 
The character of the possession acquired by John will depend on 
¥ 2 
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the intention with which he keeps the coin. The nature of that 
intention is a matter of fact; his subsequent conduct may be 
evidence of it: but if it is once established that he took possession 
with a lawful intention, his possession is not only legal (i.e. true 
possession, not bare detention) but, for the purpose at least of exclud- 
ing criminal liability, rightful, and no kind or amount of subsequent 
wrongful intention or conduct will make the taking trespassory. 

This is a plausible view, and seems at first sight the only alter- 
native to that first mentioned. But there are considerable diffieul- 
ties in accepting it, or at any rate its logical consequences. If any 
mere wrong-doer takes the coin (or other thing as the case may 
be) from John before John has discovered what it really is, then 
John has not, on this theory, any remedy in his own name, for he 
has never had legal possession. Again, if John while still in 
ignorance mislays the thing, it would seem that a finder who sup- 
posed the thing to be John’s would do no wrong to John by 
converting it to his own use. One can hardly doubt, notwith- 
standing, that in practice John would be put, if necessary, on the 
footing of a lawful possessor as against the supposed mere tres- 
passer, whether by taking or by finding and appropriation. But 
then we should have to add this to the number of cases where 
possessory rights and remedies have been anomalously conceded 
to persons not in possession. And it is not convenient to multiply 
such anomalies. Again I buy a hundred eggs for ready money. 
The seller thinks he delivers to me, and I think I receive, a hun- 
dred eggs and no more; the seller has made a mistake in counting, 
which is not perceived by me, and in fact I get a hundred and one. 
Can it be said that I have lawful possession of a hundred eggs and 
a bare custody of one? And if so, of which one? And if a 
stranger without colour of right takes away the whole hundred and 
one, who is the proper person to sue or prosecute? Again, a 
solicitor at Liverpool sends the papers in a cause to counsel in 
London. A private letter unconnected with the cause is by acci- 
dent put up with the papers. The counsel will forthwith return it 
after the least examination that is required to satisfy him that it 
was not meant for him. But can it be said that he never acquires 
possession of the letter? 

e. There remains a view which is in appearance over-subtle, but 
which avoids most of the difficulties of the preceding ones. John 
acquires a possession like that of a person who takes without the 
consent of the previous possessor under justification of law. The 
possession, being without consent, is of a trespassory nature, but is 
excusable so long as it is exercised in good faith; that is, Peter, 
having himself contributed to the mistake, is estopped from 
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treating John as a wrong-doer, unless and until John with know- 
ledge and of purpose disregards Peter's title. As regards third 
persons, John has all the rights of a possessor. As regards Peter, 
the ambiguous character of John’s possession is defined for better 
or worse when he discovers the truth. If John elects to hold in 
Peter's interest (as by taking measures to restore the object to 
Peter), his possession becomes rightful; in fact he is in the position 
of an involuntary bailee, with the responsibility of that position, 
but free from any other. If he elects to convert the thing to his 
own use, he becomes a trespasser without qualification, and (as in 
the case of a justification by law being abused) his possession is 
deemed to have been trespassory throughout. The conversion, 
therefore, may be felonious. 

It is submitted, on the whole, that this is the true view. It 
is not more subtle, at worst, than the analogous doctrine of tres- 
pass a4 initio, It is believed to be more nearly consistent with all 
the authorities than either of the other two, and less productive of 
inconvenient consequences. The application of it gives full protec- 
tion to honest mistake, and does not protect dishonesty. 

2. Cases may be put of a one-sided mistake without fraud, as 
where John expects from Peter delivery of a certain kind of thing, 
but has no means of verifying the correspondence of the thing 
actually delivered with Peter's intention or authority’. This does 
not appear to make any difference in John’s position beyond one of 
fact, namely,strengthening the presumption of good faith on his part. 

C. Mistake as to the person. 

1. With regard to the person to whom a thing is delivered: Peter 
may deliver a thing to John by mistake: 

a. in that he knows he is delivering to John, but erroneously 
supposes John to be entitled to delivery in his own right: 

4. in that he supposes John to be another person, as William or 
Andrew (or a person whose name is unknown to Peter, but who is 
ascertained by some attribute which John has not), and intends to 
deliver only to that other person: 

ec. in that he knows he is delivering to John, but erroneously sup- 
poses John to be entitled to delivery in right of William or Andrew. 

In all these cases John may receive the thing in good faith or not. 
In each case we shall first suppose him to receive in good faith, and 
then consider how the result is affected by bad faith on his part. 

a. In the first case it seems that there is a real consent, though 
founded on a mistaken reason, and that lawful possession is trans- 
ferred ; but this is subject to the question whether Peter, if not 
acting in his own right, has power to transfer possession to any 

? See per Bramwell, B. L. R. 2 C. C. at p. 56. 
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one but the person really designated or entitled. But if John is at 
the time aware of the mistake, this will prevent any real consent 
from taking place, and the case is like that of obtaining property 
by a trick, that is, John acquires a merely trespassory possession. 

4. In the second ease it seems that there is an outward act with- 
out any real consent. With regard to the results, the same views 
may be held, and the same arguments used, as with regard to the 
delivery of a wrong thing to the right person under a common 
mistake: and we submit, for similar reasons, that John acquires a 
possession which is provisionally excusable, and becomes either 
rightful or merely trespassory according to the intent with which 
he acts on discovering the truth. If John receives the thing in bad 
faith, knowing and taking advantage of Peter's mistake, he takes 
as a trespasser without excuse. 

ec. In the third ease it seems at first sight that there is a delivery 
to the person intended, though under a mistake as to his title, and 
that accordingly lawful possession is transferred. Something 
might be said for this ; and it might also be said that an intention 
to deliver to the man John cannot be satisfactorily distinguished 
in point of fact from an intention to deliver to the person repre- 
senting William or Andrew, and namely to John as being (in 
Peter's mistaken belief) that person, such a distinction being too 
fine for practical justice to take account of. But experience shows 
the distinction to be practicable for juries as well as judges. 
Taking it as ascertained that Peter's mind was to deliver to John 
as bearing and exercising the rights of William or Andrew, and 
not otherwise, we see that there is fundamental error as to the 
legal person though not the natural person of John. We can see 
this more clearly by supposing (as is not unlikely) that the name 
and person of John are previously unknown to Peter, and Peter 
deals with him simply and solely in the name and as having the 
authority of Andrew or William. It is not the case of an inten- 
tional delivery upon a mistaken reason, but is like that in which 
Peter mistakes John for Andrew or William in person. John 
therefore acquires a possession of the same character as in the last 
case, and, if morally innocent in its inception, modifiable for better 
or worse in the same manner. 

2. With regard to the person by whom a thing is delivered. 

It is a rare but not impossible case that Peter delivers a thing 
to John, who means to accept delivery of such a thing, but only 
from some certain person who is not Peter. This may have embar- 
rassing results as to the mutual personal rights of the parties, but it 
seems that the possession, or both possession and property, as the 
case may be, will not be prevented from passing according to the 


























intention with which delivery was made’. The only alternative 
would be to say that the receiver is an involuntary bailee, but 
excusable for acting as owner until he discovers the mistake ; but 
consent as to the givers person on the part of the receiver has 
never been held material, and such a view would lead to grave 
complication where rights of third parties intervened. 


We have purposely stated the questions and conclusions, thus far, 
as matters of principle and without reference to authorities in detail. 

A. It is needless to recapitulate the familiar authorities as to 
obtaining possession by a trick on the one hand, and obtaining 
property by false pretences on the other: though it may be a 
question whether many cases where the facts amounted to theft 
have not been dealt with (and rightly, as a matter of practical 
caution) as cases of obtaining by false pretences *. 

B. The authorities as to mistaken dealing with property have 
been only gradually developed, and it cannot be said that a final 
conclusion is reached. 

It is settled that if A delivers to B a desk or bureau containing 
valuables the presence of which is not known either to A or to B, 
this does not give a rightful possession of the valuables to B, even 
if the absolute property of the desk or bureau has passed, unless it 
was in fact the intention at the time of delivery that B should 
acquire all the contents known or unknown®*. It is also settled 
that if a man, without being aware of it at the time, takes another's 
goods which are mixed by accident with his own, that other not 
consenting or contributing to the mistake, he acquires a possession 
which is trespassory, and may become felonious by the subsequent 
addition of animus furandi*. Of course he is not guilty of theft 
without that addition, but it seems that, as the taking was by a 
voluntary though unintentional act, he is civilly a wrong-doer 
throughout ; unless, perhaps, the accident of confusion could be 
shown to be inevitable. As to the application of the principle in 
criminal law, the older authorities certainly regard an ambiguous 
or merely excusable possession as equivalent to rightful possession 
for the purpose of excluding criminal liability: but the modern 
cases have no less certainly departed from this view. 


' Boulton v. Jones, 1857, 2 H. & N. 564, 27 L. J. Ex. 117 (goods supplied by a sue- 
cessor to the business of the person to whom the order was addressed, without notifying 
the change). 

? Thus it seems to follow from the decision of the House of Lords in Cundy v. Lind- 
say, 3 App. Ca. 459, that Blenkarn never had either property or lawful possession in the 
goods obtained by him, and therefore might have been convicted of stealing them: he 
was tried and convicted for obtaining by false pretences, see 1 Q. B. D. 349. 

* Cartwright v. Green, 8 Ves. 405, Merry v. Green, 7 M. & W. 623, 10 L. J. M.C. 154. 
* Riley's ca., Dears. 149, 22 L.J.M.C. 48. 
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The ease of one object being given and received as and for 
another by the common mistake of both parties (the giver being 
the owner of both objects), was fully considered only in 1885, and 
produced an equal division of opinion among fourteen judges'. 
The following views appear in the judgments : 

a. The receiver gets lawful possession*, and, it seems, property if 
the intention was to pass the property in the thing intended to 
be given. 

4. The receiver does not get possession but only a bare custody *. 

e. There is no real delivery, and either the possession is not 
changed at all or a trespassory possession is acquired*: but this 
opinion is rather suggested than distinctly formulated. 

The Court being equally divided, the conviction was affirmed. 

It cannot be said that the discussion is conclusive *. One cause 
of complication is the reluctance felt by many judges to found new 
applications of the criminal law upon what seems highly artificial 
reasoning. Another and much slighter, but perhaps not an insen- 
sible one, arises from the chattels in question having been coin of 
the realm. We conceive the better opinion to be that the prisoner 
in the first instance acquired possession as an excusable trespasser. 
If this be so, and if it is too late (as we think it is) to argue that 
an excusable trespasser’s possession cannot in any case become 
felonious, the conviction was right. 

In a case decided not long afterwards ° it appears to have been 
ruled by the Court below, as a general proposition, that if a man 
receives property ‘innocently’ and afterwards fraudulently appro- 
priates it, he commits larceny. Such a ruling is clearly too wide. 
But it is extremely difficult to discover from the remarks made by 
the members of the Court which quashed the conviction what they 
thought the proper ruling would have been. 

C. A weighty though not numerous series of modern decisions* 


' R. v. Ashwell, 16 Q. B. D. 190 (sovereign delivered to the prisoner with intention 
of lending a shilling, received by the prisoner believing it a shilling, and converted by 
him to his own use on discovery of the truth). 

* Smith, Mathew, Stephen, Day, Wills, Manisty, and Field JJ. 

* Cave (‘a man has not possession of that of the existence of which he is unaware,’ 
p- 201), Hawkins, and Denman JJ. 

* Lord Coleridge C.J ., Grove, Pollock, and Huddleston JJ. In this and the two fore- 
going notes the names of the judges who delivered substantive separate judgments are 
italicized. 

’ One reported case directly against the conviction, R. v. Jacobs, 1872, 12 Cox, 151, 
appears to have been overlooked : but this was not the decision of a Superior Court. 

* tv. Flowers, 1886, 16 Q. B. D. 643. The facts of the case are, to the present 
writers, not distinguishable from those of Ashwell’s. Indeed they are stronger for a con- 
viction, for the handing over of a wrong sum of money (in a bag marked with the name 
of the person who ought to have got it) was the act, not of the owner, but of a clerk with 
presumably limited authority, ep. 2. v. Middleton, infra. 

’ Kingsford v. Merry, Ex. Ch. 1856, 1 H. & N. 503, 26 L. J. Ex. 83; Hardman v. 
Booth, 1863, t UH. & C. 803, 32 L. J. Ex. 105; Cundy v. Lindsay, 1878, 3 App. Ca. 459; 
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have laid down (and this against innocent third parties) that pro- 
perty does not pass where a person fraudulently gets delivery of 
chattels as in right of another person, either by pretending to be 
that person or by pretending to be authorised by him. The result 
is the same whether the impostor pretends in his assumed character 
to make a contract with an owner in possession, or pretends to a 
person holding the goods at the owner's disposal that he is 
authorised under a contract with the owner. 

The case of a mistake of person being taken advantage of by 
a party who had not contrived or contributed to it occurred in 
Rh. v. Middleton’. A post-office clerk, on the application of the 
prisoner, a depositor in the post-office savings bank, to draw out 
108., referred by mistake to a letter of advice concerning some 
other depositor and naming a much larger sum. That sum he 
counted out and laid down, and the prisoner, with knowledge of 
the mistake and with intent to steal the money, took it and went 
away with it. This was decided to be theft by eleven judges 
against four, and by seven of those eleven on the broad ground 
that even if the clerk were deemed to be in the position of an 
owner, property or lawful possession did not pass by the apparent 
delivery, and the prisoner took as a trespasser *. 

Others ® upheld the conviction on the ground that the post-office 
clerk had not authority to pay this money to the prisoner, and that 
no property could pass by the mistaken exercise of a supposed 
authority which did not exist; one* concurred on the ground 
that there was not a complete manual delivery to the prisoner at 
all, but only a placing of the money within his reach, i.e. he was 
like a dishonest finder. 

The dissenting minority *, for reasons which they expressed at 
length in separate judgments, held that there was no trespass, 
but a receipt by delivery, the act being within the clerk’s general 
authority, and his consent real though erroneous °. 

Here the true view seems to be that the clerk intended to part 
with the larger sum, but only to the person showing title under the 
warrant for that sum; he handed the money to the prisoner as 


see too Higgons v. Burton, 1857, 26 L. J. Ex. 342, and Er parte Barnett, 1876, 3 Ch. 
D. 123. 

' 1873, L. R. 2 C. C. 38. 

® Cockburn C.J. and Blackburn, Mellor, Lush, Grove, Denman, and Archibald JJ. 

* Bovill C.J. and Keating J., Kelly €. B. 

* Pigott B. 

* Martin B., Bramwell B., Brett J., Cleasby B. 

* The point was also taken (Cleasby B., at p. 72) that the prisoner was entitled to 
keep ten shillings out of the larger sum, and therefore did not steal any specific money. 
But it was found as a fact that he took the whole animo furandi; what he ought to 
have done would be, in law, a return of the whole with a re-delivery dreci manu of ten 
shillings in his proper right. 
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being that person and not otherwise, and, as the prisoner was not 
that person, there was not and could not be any receipt according 
to his intention. Thus there was no transfer of property or of 
lawful possession’. And so far the knowledge or intention of the 
receiver is immaterial. Variations on this case may however occur 
of such a kind that the receiver accepts in good faith that which 
was intended for another person; and then it might have to be 
considered whether the true owner was not estopped as against the 
receiver, or, if not as against him, then as against innocent pur- 
chasers from him. At worst the receiver's possession would be 
excusable, as in the case of mistake in the identity of the thing 
delivered. 

There are two reported cases on misdelivery of post letters which 
have been thought inconsistent with 2. v. Midd/efon*: the letter 
was in each case delivered by a servant of the post-oftice to a person 
of equivocal or closely similar name to his for whom the letter was 
really intended. It was held that, in the absence of proof of felonious 
intent at the moment of the receipt, the receiver could not be con- 
victed of theft for a subsequent fraudulent appropriation of the 
contents of the letter. These cases were apparently decided in 
a somewhat off-hand manner on grounds which since Middleton’s 
case must be considered too wide. But it is not so clear that the 
result cannot consistently with that case be upheld. The intention 
of a letter-carrier and his official superiors is plainly to deliver, 
and the intention of the actual receiver is to receive, the letter and 
its contents, whatever the contents may be, so that the authority of 
Merry v. Green® is not applicable. Then, what is the postmaster’s 
or letter-e*zrier's authority? Is it to deliver only to the person for 
whom the letter is really meant, or to deliver to whoever reasonably 
appears, without notice of any conflicting claim, to be that person? 
In the latter view a lawful possession may be held to pass to the 
wrong person, if the postmaster or carrier knows to whom he is in 
fact making delivery, and the receiver takes delivery in good faith. 
And this view seems favoured by the analogy of a shipmaster’s 
position where a bill of lading is made out in parts: he is justified 
in delivering upon any one of the parts if he has not notice of an 
adverse title under some other part, i.e. he may act upon an 
uncontradicted primd facie title’. As the Postmaster-General 
cannot be sued, direct authority en the point can hardly be 
expected. But it may be answered that a delivery to the wrong 


1 Hardman v. Booth, supra p. 320, note 7, seems really conclusive. It was not cited. 
2 R. v. Mucklow, 1827, 1 Moo. 160; Rt. v. Davis, 1856, Dears. 640, 25 L.J.M.C. 91. 
° 7M. & W. 623, 10 L. J. M. C. 154, supra p. 319. 

* Glyn Mills & Co. v. BE. & W. India Dock Co., 1882, 7 App. Ca. 591. 
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person, even if justifiable, is not really authorised, and thus the 
receiver's possession is only excusable. If this be so, the cases in 
question were wrongly decided. 

It is obvious that many of the earlier cases in which convictions 
for larceny were sustained on the ground of want of specific 
intention or authority to pass the property in the goods' might 
have been rested on broader grounds if the doctrines of the leading 
majority in 2. v. Middleton, and those who affirmed the conviction 
in 2. v. Ashwell, are correct. This relation between earlier and 
later authorities is too common in our law to be made the foun- 
dation of any valid argument against the later generalization. 

There are various dicta as to the effect of ignorance upon 
possession ; it has been said and argued that a man cannot acquire 
legal possession without intention or knowledge*; but it is im- 
possible to reconcile these dicta, as general propositions of law, 
with the judgment of Parke B. in Ji/ey’s case*®, which has now 
been accepted as authoritative, though not always without re- 
luctance, for more than thirty years. And the doctrine that 
possession can in no case be acquired without intention, though 
in many ways a tempting one, leads in some circumstances either 
to practical inconvenience or to theories of constructive intention 
not less artificial than the doctrine of continuous trespass or any 
other doctrine which would be superseded. Neither can the Roman 
law be called in aid, its theory of derivative possession being 
wholly different from that of the Common Law. 

Still less would it be profitable (or for English lawyers prac- 
ticable) toembark on the ocean of modern Continental speculation 
upon this and allied topics. It is enough to have shown from 
our own materials that the difficulties of the subject, in however 
technical forms expressed, are not merely technical. 


R. S. Wricut. 
FREDERICK POLLOCK. 


1 E.g. R. v. Longstreeth, 1826, 1 Moo. 137. 

? See R. v. Woodrow, 1846, 16 L. J. M. C. at p. 128, The Killarney, 1861, 1 Lush. 427, 
30 L. J. P. & M. at p. 42, ep. per Cave J., 16 Q. B. D. at p. 203. This doctrine has been 
even extended to the right to possess, Durfee v. Jones, 11 R. I. §88, ap. Holmes, The 
Common Lew, 225. We agree with Mr. Justice Holmes that the decision is wrong. 

* 1853, Dears. 149, 22 L. J. M. C. 48. 














REGISTRATION OF TITLE TO LAND. 


HE numerous proposals which have been rife of late for the 

reform of the Land Laws indicate so great an advance of 
publie and professional opinion in that direction as to leave little 
doubt that considerable changes are not far off, and the moment 
seems opportune for dealing from a professional point of view with 
some portions of the subject, with the object of removing miscon- 
ceptions and assisting to clear the way for satisfactory legislation. 
I propose to confine myself to the question how the transfer of 
land can be simplified and cheapened, and to consider some of the 
difficulties, real or alleged, in the way of this, and to formulate some 
suggestions for legislation on the subject, bearing in mind the 
importance, in order to facilitate the necessary legislation, of 
effecting this with the minimum of alteration in the substantive 
laws of real property, but so as not to clash or be out of harmony 
with any measures of the latter description which may be projected’. 
In dealing with a subject which has exercised the ablest heads in 
the profession for upwards of half a century, it is not possible to 
develop much of novelty; but it may be of service to bring to- 
gether the points which appear principally to require working 
out, and my suggestions are to some extent, as far as I am aware, 
new. 

The inadequacy of any mere registry of assurances as distin- 
guished from that of titles, as a remedy for the evils of our present 
system of conveyancing, has been so repeatedly demonstrated that 
it is superfluous to do more than point out that those evils consist, 
as is generally admitted, not (or only to a very small extent) in the 
insecurity of titles, the vast majority of which are undoubtedly 
safe holding, but in the expense and delay arising from the necessity 
of investigating the antecedent title on every sale or mortgage; 
and the condemnation of any system, in however improved a form, 
of registering assurances, lies in the fact that it cannot diminish 
the necessity for this investigation, while on the other hand the 
expenses of registering and searching the register must be a positive 


* Among the most recent contributions to the discussion on this subject are, the 
Statement on the Land Laws, lately issued by the Council of the Incorporated Law 
Society, the report on Land Transfer, published by the Bar Committee, and the article 
on the same subject by Mr. H. W. Elphinstone, anfe, p. 12. See also the papers 
referred to, ante, p. 237. The views expressed in the present article have necessarily 
a considerable bearing on much that is contained in these reports and papers. 




















mapa ation of Title to Land. 
addition to the cost, not aint with it (according to the general 
opinion) any commensurate addition to the security obtained. 

Very much has been done of late towards shortening deeds, and 
much also towards shortening titles, the latter based on the results 
of practical experience as to the safety with which this may be 
done; but whether the legal expenses incident to sales and mort- 
gages have been proportionably reduced may be doubted, and it 
should be remembered (which it sometimes is not) that the authorised 
ad valorem seale of charges of solicitors does not include fees to 
counsel and other costs out of pocket, which must in many cases be 
a considerable extra. There is very little room for any further 
improvement in the abbreviation of deeds. As to titles, something 
might certainly be done for the security of purchasers by means of 
an amendment of the Statute of Limitations shortening still further 
the period for the recovery of land and the allowance for disabilities 
(of which coverture should surely no longer be one), so as to reduce 
the maximum period from 30 to (say) 20 years, and especially barring 
the right of persons claiming under a settlement, although for value, 
to recover as against a bond jide purchaser without notice of the 
settlement, whose title is certainly in reason and justice to be 
preferred. This would be an extension of the Act of 27th Eliz., 
ce. 4, invalidating vro/wntary settlements as against subsequent 
purchasers, and would do away with the risk (which though in 
practice so remote as to be scarcely appreciable is the principal 
ground for carrying back the investigation of titles to the full 
period) of a purchaser being ousted by a remainderman under a 
concealed settlement, against whom time does not, under the exist- 
ing law, begin to run until his title accrues in possession. This, 
though really a valuable improvement in the law, would probably 
of itself have but little effect in shortening abstracts or reducing 
expense, but I believe it might safely be followed up by an enact- 
ment reducing the length of title to be deduced in the absence of 
special circumstances or stipulation from 40 to 20 years, or whatever 
the maximum period fixed by the Statute of Limitations (allowing 
for disabilities) for recovering land may be. This would doubtless 
have a sensible effect, and might be most valuable as an aid towards 
the ultimate registration of all titles as indefeasible (as I shall after- 
wards point out), but in itself it would be only a mitigation of the 
evils arising from conveyancing by deed, especially in small trans- 
actions, in which the expense is most felt. One of these evils, which 
is a fertile source of expense and inconvenience, notably in mortgage 
transactions, and would remain untouched, is that arising out of 
the doctrines as to the protection afforded by the legal estate; and 
the difficulty of finding a cure for this under our present system 
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which is free from objection appears to be extreme, if not in- 
superable. There cannot be much question that if these evils 
are to be effectually cured, a more radical remedy must be sought 
for. 

There appears to be a general and growing consensus of opinion 
that the true remedy lies in the establishment of a general registry 
of titles,and from past experience and the evidence as to the causes 
of the failure of the existing Acts of 1862 and 1875 to be found in 
the various reports and papers on the subject, it is to be feared 
that any such system of registration, even though the best possible, 
would have little chance of finding favour so long as it remains 
optional. I assume therefore that to effect a thorough reform, it is 
necessary (1) to establish, if possible, a good working system of 
registration of titles; and (2), having accomplished this, to apply 
compulsion in some form or other in order to bring the land upon 
the register, which involves the assumption that the matter is one 
of sufficient public concern to justify such compulsion. 

There are certain reforms which must precede the universal 
registration of titles, foremost among which is the enfranchisement 
of copyholds, and apart from this the inconveniences and evils 
arising from the continued existence of these antiquated tenures, 
both as regards the sale and other dealings with the land (especially 
in the not uncommon ease of copyholds having become so intermixed 
with adjoining freeholds that the tenure is not known), and as 
regards timber and minerals and the interference with improve- 
ments, are such as urgently to call for their abolition at the earliest 
possible time. 

The object to be aimed at should of course be the conversion of 
all customary and exceptional tenures, gavelkind included, into 
ordinary freehold, involving the abolition of all special customs 
arising from tenure and the establishment of one uniform tenure 
throughout England and Wales. These changes would naturally 
and necessarily lead ultimately to the extinguishment or abolition 
of manors, saving of course such rights of the lords to the waste 
lands and other manorial incidents as ought to be saved. The 
conversion of gavelkind may be objected to while the law of 
descent remains as at present, as involving the retrograde step of 
substituting primogeniture for the customary mode of descent to 
all the sons, but the law of descent, whatever it may be, should of 
course be uniform for the whole country, and it is not likely to 
remain long as it is. The difficulty of identifying the lands which 
have been disgavelled may be adverted to as an additional reason 
for converting this tenure. Advowsons of gavelkind tenure from 
being now or formerly appendant to gavelkind manors should be 
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included. Unenclosed lands known as common field lands would 
have to be separately dealt with and provision for their enclosure 
made, and this, if not necessary, is desirable with a view to regis- 
tration. 

As to the mode of expediting enfranchisement, the proper course, 
as I conceive, is, not to make it compulsory on the next sale or 
other devolution (a slow and expensive process), but to provide 
that the initiative shall be taken by the Land Commissioners, 
who should deal with each manor as a whole, and with the aid of 
valuers determine the total compensation to be paid to the lord 
(including the steward) and its apportionment among the tenants. 
This should in the first instance be assessed in the form of a 
perpetual rent-charge on each tenement, but convertible with the 
consent of the tenant into a gross sum at (say) twenty-five years’ 
purchase, the whole amount (including the steward’s compensation, 
which would be assessed separately) being made payable to the 
lord, who would be accountable to the steward for his proportion. 
The costs would likewise be assessed by the Commissioners and 
equitably apportioned by them between the lord and tenants. The 
question whether the enfranchisement should extend to the minerals 
and other rights reserved by the Copyhold Act 1852 might be dealt 
with in a manner similar to that at present prevailing. The en- 
franchisement of all the tenements of the manor would be effected 
by one award. The scheme to be complete should extend to copy- 
holds for lives or years renewable whether by right or usage, if not 
also to those not so renewable, and to Crown as well as other 
manors. In this way enfranchisement throughout the country 
might proceed rapidly. 

It also deserves consideration whether the enfranchisement of all 
the lands coming within the scheme (with possibly some exceptions) 
might not be accomplished at once by an enactment to that effect, 
leaving the compensation rent-charge (which would run from the 
enfranchisement) to be assessed afterwards by the Commissioners’ 
award, which would also determine in each case whether the 
enfranchisement should extend to the minerals and other rights 
before mentioned. The inconvenience of the rent-charge remaining 
in the meantime unascertained and unpaid would be small in 
comparison with the benefit of the immediate conversion of the 
tenure, and in some manors in which there are but few tenements 
remaining unenfranchised, and those of small value, expense might 


' Two Bills relating to this subject have lately been before Parliament, one on the 
piecemeal system, the other on the principle above advocated, but with some variations 
in detail. The latter would perhaps be better if it followed more closely on the 
lines I have indicated. 
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be saved by the lord and tenants agreeing as to the compensation 
without the intervention of the Commissioners. On the other hand 
the difficulty of expressing with certainty the cases coming within 
the purview of the enactment (which is sufficiently evidenced by 
the definition of ‘ manor’ in the Pills referred to in the last note) may 
be a reason for requiring in every case an award of enfranchisement 
which should be made conclusive in this as well as all other 
respects. This remark as to want of certainty would apply 
especially to copyholds renewable by right or usage, which involves 
a disputable question of fact. As each tenement would be described 
in the award by a specific description, it might be well in order to 
provide against the possible accidental omission of any parcels, 
if every award contained general words enfranchising all other 
hereditaments, if any, held of the manor, and remaining unenfran- 
chised. 

Another measure (the necessity for which to secure the successful 
working of a registry of titles has often been insisted on and will be 
presently adverted to) is the creation of a real representative, 
having functions in relation to the real estate of a deceased person 
analogous to those of a personal representative in relation to lease- 
holds, a reform which has long been advocated and repeatedly 
brought before Parliament, as providing the only proper means of 
administering the real estate, and remedying the present defective 
state of the law, which.is a standing reproach, being such as often 
to necessitate recourse to the Court for the purpose. Such a 
measure might (and this is all that would be required to facilitate 
registration of titles) be confined to mere administrative purposes, 
or it might extend to abolishing primogeniture and making real 
estate transmissible in the same manner as chattels real, or it might 
be part of a still larger scheme for assimilating the law of real to that 
of personal estate. The establishment of a real representative is 
not, as has been sometimes supposed, inconsistent with the retention 
of entails. It would, if it were of the more limited scope above 
indicated, apply to such real estates only as are assets of the testator 
or intestate, namely, estates in fee simple absolute or determinable 
in freeholds or copyholds (inclusive, of course, of base fees'), or pur 
autre vie, leaving estates tail entirely unaffected. It should provide 
for the vesting of the real estate (in the above sense) in the first 
instance in the executor or administrator in the same manner as 
leaseholds, and with the like powers of sale and mortgage for 
payment of debts and legacies and administration expenses, and 


' The case of an estate tail being partially barred under the 21st section of the Fines 
and Recoveries Act, to let in a mortgage, or for some other limited purpose, must not be 
forgotten, 






ee 


























July, 1886. ] Registration of Title to Land. 329 


the like powers and rights in other respects, as in the case of 
leaseholds, but without altering the existing rules as to the order 
in which the different classes of assets are applicable for payment 
of debts and legacies and administration expenses, or operating to 
charge legacies and expenses on the real estate further than they 
would be so charged under the existing law, and without affecting 
the existing law of descent, curtesy and dower. But estates pur 
autre vie should be assimilated to chattels real for all purposes, in 
extension of the Wills Act of 1 Vict. ¢. 26, so as to do away with 
the doctrines of special occupancy and quasi entail. Provision 
should also be made as to the mode in which the title of the devisee 
or heir should be assented to by the representative, for which an 
instrument in writing (and perhaps a deed) should be requisite, but 
keeping alive the power of the representative to follow the assets 
if occasion should arise notwithstanding the assent, a power which, 
as applicable to leaseholds, is not well defined by the existing law. 
It might be proper to provide that the assent should not be 
necessary to the granting by the devisee or heir of rack-rent leases 
not exceeding twenty-one years. A measure of the scope I have 
suggested would supersede a number of enactments as well as a 
mass of extremely troublesome and unsatisfactory case law on the 
subject of the payment of debts, &c., out of the real estate’. 

Among the changes which, though not essential in connection 
with registration of titles, would tend towards the simplification of 
the law and practice of conveyancing, and may be mentioned here, 
is one which is obviously necessary before our real property law can 
be placed on a rational footing, namely the repeal of the Statute 
of Uses, but the consideration of this and what would be necessary 
to prevent mischief arising from the repeal is not strictly germane 
to the main subject of this article. 

Coming now to the question whether a good working scheme of 
registration of titles can be devised, it is to be borne in mind that 
the essential object is to facilitate sales and mortgages, and (in a 
less degree) leases, of the fee, or in the case of leaseholds the entire 
interest, and that the admission on to the register of dealings with 
partial estates and interests created by settlements is (as has been 
amply demonstrated) incompatible with the attainment of this 
object. It follows as a cardinal feature, 1. that all that the register 
need and should show is (a) the owners or owner or persons or 
person having power to dispose of the fee, or as to leases the abso- 
lute interest; (4) an accurate description of the property; and 
(c) the incumbrances and adverse rights affecting the fee or 


' A bill on this subject, which was introduced in the past session, omits to deal with 
some of the matters which I have indicated, and is not a complete measure. 
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absolute interest’; and 2. that all trusts and limitations legal or 
equitable created by settlements or wills should be rigidly ex- 
cluded. In some of the Colonies simple settlements by way of life 
estate with remainder in tail, &e., are allowed to be entered in the 
register, but this is the introduction of the thin end of a very 
objectionable wedge. It is impossible to draw the line between 
simple and complicated sets of limitations, and the registrar ought 
in no case to have to construe such documents. 

How then are settlements, the prevalence of which has been so 
much dwelt on as an impediment to registration, to be dealt with? 
A confused notion appears to prevail in some minds that the person 
to be registered must be the person having the legal estate, but 
there is of course no such necessity. Any person, whether a bene- 
ficial owner or not, and whether he has under the settlement the 
legal estate or not, may be registered as owner, and invested with 
all the consequential powers of disposition. There are therefore 
two possible alternatives. One is in all cases to register the pro- 
perty in the names of trustees and to make them compellable to 
give effect to any disposition which the beneficial owner in posses- 
sion may under the settlement or the Settled Land Act, 1882, be 
entitled to make or require. But this, though it would prevent 
complication arising on the register and would protect the rights 
of the beneficiaries, is open to the grave objection that the trustees 
would have to be set in motion on the occasion of every dealing 
requiring to be entered on the register, as well as in the case of 
many dealings outside the register, where that has to be appealed 
to in proof of the title. 

The other alternative is to place the tenant for life or other 
limited beneficial owner in possession on the register when this is 
feasible, a course which has the immense advantage of harmonizing 
with practical convenience and with the principle of the Settled 
Land Act. But the duty of determining the question who is such 
beneficial owner, and whether he or the trustees should be re- 
gistered from time to time, must on no account be imposed on the 
registrar, depending as it must not only on the construction of the 
settlement but also often on questions of fact or convenience. If 
however the decision as to this is left to the trustees, the difficulty 
would be completely met, and in a manner which is in full 


' It must be understood that these three subdivisions (a, 5, and c) of the Register 
need not and should not be in separate books, involving all the trouble and liability to 
error of cross-references, but connected together in one or more leaves of the same book, 
which moreover should not be bound, but so fastened as to admit of any leaves being 
readily removed or others added, The ‘ land certificate,’ or as it might be better called, 
‘ certificate of title,’ would be a duplicate of the entries in the Register under these three 
heads. 
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accordance with their ordinary functions. To effect this the names 
of the trustees must be entered on the register, and they should be 
described as ‘trustees’ (to which of course there is no objection 
although notice of trusts is excluded), but the particular instrument 
creating the trust need not and should not be referred to. On the 
appointment of a new trustee, the necessary alteration would be 
made in the register, on the signature by the registered trustees or 
the survivor of them, or the personal representative of such sur- 
vivor, of an authority to that effect in the prescribed form, or an 
order of Court. The name of the tenant for life or other beneficial 
owner in possession, or in case of disability that of the person 
authorised by the Settled Land Act or otherwise to act on his 
behalf, would, where that is proper, be entered on the register as 
owner on the signature by the registered trustees of a direction to 
that effect, and on a change taking place the new name would be 
substituted on the like direction. Where a guardian of an infant 
or committee of a lunatic is registered he should be so described. 
In those cases in which it is necessary or convenient that the 
active management of the estate should be vested in the trustees 
they would nominate themselves to be registered as owners. 
Precisely the same rules may be made to apply to land settled 
by the machinery of a trust for sale, the beneficial owner of the 
rents until sale, or the trustees themselves, as the case may 
require, being registered as owner from time to time according to 
the nomination of the trustees, and the necessity in this case of 
getting an order of Court under the Settled Land Act Amendment 
Act 1884 would, of course, be dispensed with. 

The question then suggests itself, What are to be the powers of 
the limited owner if the land is registered in his name? The 
answer is simple. He must have all the powers of an absolute 
owner so far as dealings for value with the outside world are con- 
cerned, subject of course to be restrained by caveat or inhibition 
should he attempt to go beyond the powers conferred on him by 
the Settled Land Act or the settlement, but to no other restriction 
except the important one to be presently mentioned for the pro- 
tection of the remaindermen. It might at first sight appear to 
be enough that he should have the powers of the Settled Land Act, 
and the necessity for inspecting the settlement to see that he is a 
tenant for life within the Act might be avoided by making the 
register conclusive on that point. But the powers of the Act as it 
stands are not always adequate, and are sometimes extended by the 
settlement, and it must not concern purchasers, still less the regis- 
trar, to see that the registered owner is not exceeding his powers 
under the Act or settlement. To impose such a requirement 
z2 
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would interfere in a very objectionable manner with the simplicity 
of the system. 

It would be necessary to provide for the event of money be- 
coming raisable by trustees or other persons for payment of 
portions or other charges created by or arising under the powers 
of the settlement, by making it compulsory on the registered owner 
to give effect to any sale or mortgage for the purpose. Of course 
a charge of this nature comes under the category of trusts which 
must be kept off the register until the money is actually raised. 

If the limited owner is registered and thereby invested with 
such large powers, the further question arises, How are the remain- 
dermen to be protected? The answer to this also is simple. 
Nothing more would practically be necessary than a provision that 
all capital money arising on sales, mortgages and other dealings 
shall in such case be paid to the trustees, whose names will for the 
reasons already mentioned as well as this reason appear on the 
register, or, if paid into Court or otherwise than to the trustees them- 
selves, then only with their consent or on an order of Court. Some 
such words as ‘limited owner’ might be appended to the name of 
the registered owner merely as a caution that capital money is to 
be so paid, although the entry of the names of the trustees might 
suffice for this. The interests of the remaindermen could be 
further guarded if need be by a caveat entered by the trustees, and if 
thought fit by their solicitor also, which would be analogous in its 
effect to the notice which was required by the Settled Land Act 
1882; but caveats, on account of the trouble they are apt to entail, 
should be used sparingly. 

I submit this is the true solution of the problem how to reconcile 
settlements with registration of title, and as removing the last 
vestige of colour for the assertion that settlements are incom- 
patible with ‘free land,’ so far as freedom of alienation goes. 

The powers of limited owners under the Settled Land Act might 
in several respects be extended with advantage, so as to be brought 
into closer conformity with those of an absolute owner, without 
prejudicing the remaindermen, and the Act requires to be revised 
throughout with the aid of the experience (now very considerable) 
already gained of its working. I will here only mention some 
points which bear immediately on the present subject. The defini- 
tion of tenant for life might be made clearer and more compre- 
hensive (with reference especially to reported decisions) so as to 
cover as far as may be every kind of limited ownership, including 
the case (an important one) of a settlement under which the land was 
originally, or afterwards becomes, vested in an owner in fee simple 
in possession subject to family or other charges created by or arising 
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under the settlement (a case in which under the present Act no 
means are provided whereby such charges can be overridden), and 
in any case not otherwise provided for the statutory powers should 
be vested in the trustees, so as to ensure that there shall always be 
someone capable of exercising them. In the case of a settlement 
by way of trust for sale also, a provision vesting all the statutory 
powers in the trustees whenever they are not exercisable by the 
beneficial owner would be valuable, and consistent with the scheme 
of the Act, and would supersede the necessity for the insertion of 
express leasing and other powers in such settlements. The powers 
of the tenant for life under the Act might also be extended with 
advantage in several respects. There is no apparent reason why 
he should not have power to sell or make grants in fee in con- 
sideration of a rent according to the practice common in some 
districts, and to grant leases for any length of term, without the 
necessity of obtaining the leave of the Court as now prescribed, 
and the leasing powers are in other respects too restricted. As 
to the mortgaging powers also, which are very limited, there can 
be no sufficient reason why they should not be as unlimited as 
those of an owner in fee, subject of course to the restriction that 
the mortgage money should be dealt with as capital money. It 
also appears to me that to allow an incumbrance by a tenant for 
life on his life estate to interfere with his powers, as is done by 
section 50, is inconsistent with the policy of the Act and unsound. 
Another point of some importance is the simplification of the defi- 
nition in the Act of the ‘trustees of the settlement, by making it 
(unless the settlement otherwise provides) mean the trustees of the 
settlement simpliciter, where there is only one set, without the 
existing requirement (which is in that case unnecessary) that they 
should have a power of sale. 

In the case of wills, the necessity which under the present law 
would be imposed on the registrar of construing devises of all sorts 
of degrees of complexity, and of making out the identity of parcels 
from descriptions more or less informal, vague, or inaccurate, must 
be productive of somuch friction as to be fatal to the successful work- 
ing of the register. So also in the case of intestacy, to impose on 
the registrar the duty of taking evidence of heirship is very objec- 
tionable. All these impediments would be removed if a real 
representative were constituted, who would be entitled to be placed 
on the register on production of the probate or grant evidencing 
his appointment, and a transfer from whom, in proper form and 
with a proper description of the parcels, would be necessary before 
the devisee or heir could be registered. If the land were devised in 
settlement, the transfer would be made by the real representative 
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to the limited owner or the trustees as the case may require, accord- 
ing to the procedure already described. In short, the process would 
be precisely similar to that applicable to leaseholds, simplicity taking 
the place of complexity. Under the present law a testator may 
appoint different executors for different parts of his personal estate. 
This power, if applied to real or leasehold property, might cause 
inconvenience, by obliging the registrar to construe the will in order 
to determine which executor should be registered in respect of the 
particular property, and as the power is little used, and probably 
not of much value, it might be better to abolish it, and in fact to 
require that there should in all cases be only one representative 
of the real and personal estate. 

With reference to the exclusion from the register of trusts and 
limitations created by settlement, and consequently of dealings 
with life estates and reversions and other particular interests 
thereby carved out of the fee, it is to’ be remarked that the incon- 
venience likely to result from this is often greatly exaggerated. 
Dealings with such subsidiary estates are of altogether subordinate 
importance, and may very well be left to take care of themselves 
outside the register, and I doubt whether there is any occasion for 
the establishment of a separate register of life estates or reversions. 
The registration of the ownership of the fee would undoubtedly 
facilitate dealings with such subsidiary estates, and this might 
probably be further aided by the extension to them of the equitable 
doctrines regulating the priority of dealings with choses in action 
vested in trustees according to the priority of notice given to the 
trustees. 

The procedure as to settlements should apply to a tenancy by the 
eurtesy, which is within the Settled Land Act, but the right to 
dower would be entered in the register of incumbrances. 

Some of the most troublesome questions are those which are 
likely to arise with reference to easements and restricted covenants 
as to building on and the user of land. These have to be considered 
from the point of view of both the dominant and the servient 
tenement. As regards the dominant tenement, although no proof 
of the title to ordinary easements would in general be required, and 
the benefit of them would pass as appurtenant without specific 
mention, there are many cases of easements, especially those arising 
under express grant or reservation (an important class of which 
are those connected with mining operations), which cannot be thus 
taken for granted and dealt with su si/entio, and their precise scope 
and limits (when created by deed) may not admit of being defined 
without going back and referring to the particular deed, or possibly 
several deeds, creating or regulating them. There may be a diffi- 
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culty, too, in the way of the register being utilized in proof of the 
devolution of the title to them from the original grantee to the 
present owner. Difficult questions of a like nature are likely to 
arise in cases where the benefit of restrictive covenants is annexed 
to land. Some means would have to be found of meeting difficulties 
of this kind so as to prevent interference with the satisfactory 
operation of the registry. 

In the case of the servient tenement, easements and restrictive 
covenants need not usually, and should not if it can be helped, be 
referred to on the register, and the Land Registry Acts of 1862 and 
1875 expressly provide against the necessity for this. If they are 
noticed at all, which may sometimes be necessary when it is so stipu- 
lated by the grantee of an easement, it would be on the register of 
incumbrances, but to do so might result in mischief on account 
of the difficulty of getting the entry expunged again in the event of 
the easements or covenants becoming extinguished by non-user or 
otherwise, for want of the means of proving the fact to the satis- 
faction of the registrar or the Court, a proof which it might be 
impossible to furnish, especially in the case of restrictive covenants. 

A difficulty similar to that just mentioned might arise in getting 
rid of the entry of a mortgage or other claim where it has become 
barred, but strict proof of the fact is not forthcoming. The only 
way of providing for such cases appears to be to give power to the 
registrar to take the title off the register on the application of the 
owner, and to replace it minus the obnoxious entry, but minus also 
the guarantee attaching to the registered title. The want of the 
guarantee would gradually cure itself, and in the meantime the 
antecedent registry would be accessible in explanation of it and in 
support of the title. 

The existing feeling against registration may be due in a degree 
to a dislike on the part of the public to official intervention in their 
affairs, and an apprehension lest transactions should be hampered 
by the want of adaptability of such a system to the multifarious 
dealings with land, and by office delays. In order to prevent this 
and to ensure that the functions of the registrar shall be of a merely 
ministerial and routine nature, and with the smallest possible 
judicial admixture, the utmost simplicity unust be aimed at in all 
registered dealings, and as little as possible left to the discretion of 
the registrar, so that the parties may know precisely what they have 
to do without having to take his directions. Documents presented 
for registration should contain the particulars, and those only, which 
it is necessary to enter in the register, and should as far as possible 
be according to prescribed forms. Forms for the ordinary run of 
cases, namely, absolute transfers, mortgages, further charges, transfers 











336 The Law Quarterly Review. [No. VII. 


and satisfaction of mortgages, and leases, present no difficulty, but 
there would be some exceptional cases not so easy to provide for. 
The matter might be tested by going through some of the larger 
collections of conveyancing precedents, and considering how the 
less common cases (of a kind requiring registration) could be entered 
in the simplest form and with a minimum of reference to docu- 
ments, the incorporation of extraneous documents being fraught 
with mischief. 

The chief trouble is likely to arise in the register of incumbrances. 
These are divisible into two classes, namely (1) money charges, whether 
of a temporary nature, such as ordinary mortgages to secure money 
lent or by way of indemnity against a possible claim or the like, 
or of a permanent nature, such as a chief rent reserved under a 
grant in fee for building, and (2) adverse rights of other kinds, 
such as easements. The objects to be aimed at are that the register 
should show on its face or furnish the.means of readily ascertaining 
(1) the nature and limits of the incumbrance or adverse right, and 
(2) who are the parties interested in and competent to transfer or 
release it. Mortgages are likely to present comparatively little 
difficulty, but cases of perpetual rents, especially when complicated, 
as they often are, by the subdivision of the land among several 
owners, with an apportionment of the rents and cross indemnities, 
&ec., may prove very troublesome. But the matter would be sim- 
plified if the ownership of the rent is entered in the register of 
incorporeal hereditaments. The cases of easements and restrictive 
covenants have already been noticed. There has been much 
question whether the balance of convenience is in favour of bring- 
ing mortgages on to the register, or keeping them off and relying-on 
the protection of caveats or inhibitions. The system would, of 
course, make provision for bringing them on, so that the parties 
could adopt whichever course they think fit. 

Legal mortgages and the doctrine of tacking and reconveyances 
on redemption will be things of the past, a mortgage being effected 
by a simple charge vacated by entry of satisfaction on redemption 
and transferred in the simplest manner, the debt carrying with it 
on its back the benefit of the security. Nevertheless a mortgagee 
could, if desired, have an absolute transfer made to him so as to be 
registered as owner subject to the mortgagor's equity of redemption, 
which may be secured by caveat. An improved and simpler 
machinery of foreclosure might be introduced, as has been done 
in the Colonies under the Torrens system. Mortgages by deposit 
of the land certificate and submortgages by deposit of the certifi- 
cate of charge will be extremely convenient, and available ‘for 
bankers and others as security for floating balances without regis- 
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tration (beyond a caveat), the means of bringing them on to the 
register if necessary with a view to a sale or foreclosure being 
secured. The doctrine of consolidation of securities would not 
necessarily be displaced. 

There has been much division of opinion as to the use of maps 
as part of the description, and some persons have argued against 
it on the score of expense. But not the least valuable part of the 
proposed reform consists in the substitution of accuracy of descrip- 
tion and certainty and ease of identification of parcels in place of 
the trouble and obscurity now so frequently engendered by im- 
perfect descriptions and the non-use of maps; and the completion 
of the Ordnance Survey on the 25 inch scale, and its utilization in 
every case for the purpose of the register, is I conceive an essential 
condition of success. The location of the Ordnance Survey depart- 
ment under the same roof as the registry office is also very desirable. 
As it will be necessary where a transfer or other disposition presented 
for registration is accompanied by a map that the map should be 
in accordance with the office requirements, it might greatly 
facilitate business if the maps were required to be certified by 
surveyors licensed for the purpose and authorised to charge fees 
on a regulated scale, according to the practice prevailing in some 
of the Colonies. 

The expense of a map is a material consideration in the case 
of small properties, especially those in which building societies are 
concerned, but the main expense will be on the first registration, 
and there need be little or no further expense afterwards on this 
account, except on an alienation or disposition affecting part of 
the land only. It may be for consideration whether, if registration 
is made compulsory, or as an inducement towards it if voluntary, 
the owner should not be relieved, at any rate in part, of the initial 
cost of the map, by having it made for him by the office or by 
having an allowance towards it. 

In the preparation of maps nice questions as to boundaries, 
such as the ownership of hedges, ditches and party walls, and of 
the soil of roads and streams, will sometimes arise. The argu- 
ments as stated in the report of the Land Transfer Commission 
of 1868 against making the register conclusive as to boundary 
rights appear greatly to preponderate, and I believe practical 
convenience to be altogether in favour of leaving such questions 
to take care of themselves as at present. The registry would 
greatly facilitate the legal readjustment of boundaries by small 
exchanges between conterminous owners. It may be that parties 
would continue to effect this in many cases by merely shifting 
fences without legal formalities, leaving the matter to be perfected 
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by the Statute of Limitations, if that is to apply to registered land, 
but whether it does so or not the alteration of boundaries would, 
sooner or later, have to be brought on to the register, and this 
would be better done sooner than later. 

By the existing Act of 1875, section 21, the Statute of Limitations 
is in effect repealed as to land on the register. This seems wrong. 
It is surely absurd that undisturbed possession, however long, should 
never ripen into ownership. On the other hand, how is the adverse 
possessor to get himself substituted as owner on the register on 
an application which may necessarily be ex parte? This might be 
done under an order of the Court after the issue of advertisements, 
or it might be done without an order on a primd facie case being 
shown to the registrar, subject to a saving of the rights of the 
original owner, which saving might be expunged after the lapse 
of a sufficient further time and no claim. A similar question arises 
as to the title of a registered mortgagee being barrable by the 
mortgagor remaining in possession without payment of interest 
or acknowledgment. 

A possible mischief to the trading community from the publicity 
of the registry as regards their mortgage transactions has been 
suggested. This is guarded against by the existing English Acts 
by a provision against the inspection of the register by any one 
except the registered owner or those authorised by him, and this 
restriction might be maintained if necessary, but I doubt the 
necessity. The Colonial registries of title and the English 
County registries are open to search by all the world, but this 
does not appear to have led to any inconvenience of the kind 
alleged (beyond an occasional search to test the solvency of a 
particular individual) and there would be no general index of 
names (such as that in the Bills of Sale Registry, the very object 
of which is publicity), from which the particulars of mortgages 
could be readily obtained for publication. The only index which 
need be kept is an index map, which would enable any person 
searching to ascertain whether a particular piece of land is on the 
register, and if so, the state of the title to it. Moreover a mortgage 
could be effected by a deposit of the land certificate without 
any indication, further than a caveat, appearing on the register. 

Another objection has been taken, based on the apprehension that 
the office must necessarily break down under the load of business 
which would be thrown upon it. I am unable to follow this 
argument, which, if valid at all, would be a fatal-objection to any 
scheme whatever. Doubtless if every title had to be examined 
before being registered, the preliminary business of bringing the 
title on to the register would be simply enormous. But under the 
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only scheme for a general registration which can be possibly enter- 
tained there would be no examination at all, except, at the most, in 
a small minority of cases in which the parties desire to have their 
titles certified ; and as it is of the essence of any workable scheme 
that transfers and other dealings passing through the oftice should 
be as simple as possible, a moderate staff ought to be capable of 
disposing of a large business, and if the office is self-supporting (as 
it should be) there would be no valid reason against increasing the 
staff to any needful extent. There may be a fear lest dealings 
should be delayed and obstructed by an exceptional press of 
business in the office, but it is to be remembered that the registra- 
tion of a transfer or other dealing when completed would relate 
back to the date at which the documents are deposited for registra- 
tion, and that there would be book-keeping arrangements which 
would prevent any subsequent dealing left for registration in the 
meantime from acquiring priority. In a pressing case if the 
documents deposited were in proper form the sale or mortgage 
might be safely completed, so far as the parties are concerned, by 
payment of the money immediately on their being so deposited, 
but some difficulty might in such a case arise if the documents were 
not in proper form and were returned for alteration before the 
registration could be completed. 

The establishment of provincial registries has been advocated on 
the threefold ground of convenience in enabling parties to attend 
personally at the office, greater security against personation, and 
the relief of the metropolitan registry from an excess of business. 
But the reasons in favour of a central registry only appear to have 
very great weight. It is difficult to see why the metropolitan office 
should not by any needful increase in the number of registrars and 
other officials be enabled to get through any amount of business, 
and considerations of economy are obviously in favour of this as 
opposed to the creation of a number of provincial offices, with 
registrars salaried in proportion to the importance and responsi- 
bility of the office, and a subordinate staff, including a map depart- 
ment, corresponding to that in London. And the advantage of 
provincial registries in enabling parties or their solicitors to attend 
personally at the office for instructions how to proceed, and to 
deposit and receive back the documents, and in making fraud and 
personation more difficult, would not be secured unless numerous 
registries were established all over the country. The great 
advantage of a central office lies in the fact that every country 
solicitor has a London agent, coupled with the facilities afforded 
by the post and telegraph, which might be utilised moreover for 
communicating direct with the office in simple cases. The question 
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should be tested by practical experience of the working of the 
central system in the first instance. 

The acknowledgment of deeds by married women, together with 
their separate examination, should in dealings on the register as 
well as in all other cases be wholly abolished, as being a useless 
expense and clog on the transfer of land. 

There would be a separate register of the title to leascholds as 
provided by the existing Act of 1875, with a mode of procedure 
corresponding mu/atis mutandis with that applicable to freeholds. 
Properties held for long terms not convertible into freehold under 
the Conveyancing Acts would be placed on this register. 

I have dealt in the foregoing with what appear to be the 
principal objections and difficulties to be considered in framing a 
good scheme of registration. There are other important points 
requiring careful consideration and working out, which are here 
passed over, such as how succession duty is to be dealt with, the 
best mode of authenticating the execution of documents, especially 
when executed abroad, or by attorney, and guarding against fraud 
and personation, how far the register should be conclusive in favour 
of purchasers for value, with reference especially to the question of 
notice of unregistered interests (as to which the existing Acts do 
not seem effectually to exclude the mischievous doctrines of equity), 
and whether a marriage settlement should be treated as a purchase 
for value for this purpose, also the registration of titles to lease- 
holds, and to minerals held separately from the surface, and how 
glebe and other lands vested in corporations with limited powers of 
disposition should be dealt with. There are many matters as to 
which the experience gained under the Torrens system in the 
Colonies could not fail to be valuable. 

The establishment of the new system will necessitate the repeal 
of the Acts of 1862 and 1875, and the transfer to the new register 
of the titles registered under those Acts, unless they are taken off 
altogether, which transfer or removal ought to be feasible without 
prejudicing the titles. The provision in the Act of 1875 depriving 
owners of the right of removing titles from the register was in- 
consistent with the voluntary character of the system, and was a 
mistake, which has probably stood to some extent in the way of 
the success of that measure, and if the system remains voluntary 
this option of removal ought to be given. Whether it should be if 
a compulsory system is inaugurated may depend on the form in 
which compulsion is applied. 

Upon the question what should be the constitution of the office, 
the right thing seems to be to amalgamate the Land Registry 
Office with the Land Commission. The work of the Commission is 
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already so diverse that there would be nothing unsuitable or in- 
consistent in this addition, especially as their business under the 
Copyhold Acts will gradually diminish and ultimately cease, and 
an unnecessary multiplication of public departments would be 
avoided. The title ‘ Land Commission’ is also strictly appropriate. I 
would suggest that an additional Commissioner should be appointed, 
to whom the functions of Registrar of Titles should be assigned. 

Assuming an amended and satisfactory scheme of registration to 
be established, there remains the question, How is the land to be 
got on to the register? The voluntary system might be tried again, 
but even if it met with more general acceptance it could not 
possibly accomplish the object of making registration universal 
within a measurable time. If the choice were given, as at 
present, of registering titles either as guaranteed, or as possessory 
only and without guarantee, the difficulties arising in the former 
case from the imperfection of titles and the initial cost, especially 
for small properties, must be fatal; and as to the latter, although 
the expense would be small and the benefit real, the public would 
be slow to realize or appreciate it, and moreover there may be a 
feeling lest a stigma or suspicion should attach to a title registered 
without guarantee so long as this remains optional. 

The inevitable conclusion seems to be that there is no alternative 
but to make registration in some way or other, and sooner or later, 
obligatory. That any examination of title should be instituted as 
a preliminary to compulsory registration is plainly out of the 
question and impossible. This may be retained as optional, but it 
should be relegated to a secondary position. I assume that regis- 
tration without examination must, in the first instance at any rate, 
be without any guarantee of indefeasibility. 

There are two possible modes of enforcing registration. One is to 
make it necessary on the first sale of the fee simple in possession 
(whether legal or equitable, and whether subject or not to incum- 
brances), that the title should be brought on to the register con- 
temporaneously or within a limited time after the conveyance, on 
pain of the latter being void at law and in equity; or possibly 
some other preferable penalty might be devised. This might be 
extended to other devolutions, especially under a will or intestacy, 
the registration of the real representative as owner being in the 
first place made necessary, but it might be better at first to proceed 
gradually by confining it to sales. What is meant by a sale would 
require accurate definition, there being many transactions which 
are sales in the larger sense of the term (being for money or money's 
worth), though not commonly so called, such as conveyances on 
exchange or partition, and grants at a fee-farm rent. But the 
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great difficulty is to guard against evasion, e.g. by the carving out 
of a short term so as to prevent the sale being of the fee in pos- 
session, and the conveyance of the term separately, or by the 
purchaser dispensing with a conveyance, and taking merely a 
declaration of trust by the vendor; and unless every form of evasion 
can be successfully precluded, the expediency of attempting this 
mode of compulsion may be doubted. 

There is also another point to be noticed. Registration ought to 
be confined (as it is under the existing system) to ‘ possessory’ 
titles, that is to say, where the possession (or receipt of rents) goes 
with the title or alleged title, the applicant having to make a 
declaration (subject to penalties if false) that such is the case. If 
this restriction is to be applied to compulsory registration on a sale, 
it must have reference to the date of the conveyance, and not of 
the application (if subsequent), and it would be necessary to except 
the case of the sale of an adverse claim (whether rightful or wrong- 
ful) to an estate in the possession of another, in which case the 
validity of the sale would be dependent on proof of that fact. The 
considerations which I have mentioned seem to point decidedly to 
the conclusion that it would be easier and better to impose the 
obligation of registering on the real representative on the death of 
the beneficial owner than on the purchaser on the first sale. 

The other mode of proceeding would be the appointment of a 
commission (or a sub-commission under the Land Commission) to 
perambulate the country and to register the possessory or reputed 
titles to the freehold, parish by parish, by means of the facilities 
afforded by the Ordnance map, and information voluntarily supplied 
by the landowners (to whose interest it would be to render every 
assistance), or failing that by the aid of the rate-books or other 
enquiries on the spot. There would be difficulties arising from 
disputed or doubtful titles, and defective information, which would 
render it necessary to leave some lands unregistered, and errors 
would occur in the statement of the parties entitled and in the 
parcels, But whichever form of compulsion were applied, mis- 
statements and omissions in the register would not prejudice adverse 
rights and titles, though they might be productive of inconvenience, 
and ample power to correct the register so as to bring it into con- 
formity with the actual title would be reserved. 

The process of a roving commission is unquestionably feasible 
and deserving of serious consideration. It commends itself as 
being free from the objections which attach to the other method 
(if applied to a sale), and as being in the long run more economical, 
and certainly, in the first instance, involving the minimum of 
expense to the landowners, and as admitting of being carried on as 
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to the agricultural districts, and preferentially to those in which 
the Ordnance Survey is completed, but might ultimately be extended 
to the towns, which would be more difficult on account of the 
greater subdivision of properties, and the necessity in some places 
for a public map on a larger scale than that required for the country 
districts. The procedure of the Commission might be greatly 
facilitated by the issue of full instructions and forms explanatory of 
the application of the system to various states of the title to the fee. 

It is important that the system of compulsion in some form 
should be applied to leaseholds, the title to which admits of being 
registered ; but it would be difficult to apply it except in the first- 
mentioned form. The case of properties held for long terms not 
convertible, or not in fact converted into a fee under the Convey- 
ancing Acts, and the effect of such a property getting registered by 
mistake as freehold, would have to be considered. 

On an application for registration of a possessory title under the 
Act of 1875 it is provided by the rules that the applicant shall 
furnish a statutory declaration of himself and his solicitor as to his 
title, but without stating the particulars of the incumbrances, if 
any, and stating also what deeds are in his possession or power, 
which must be produced to be stamped with notice of the registra- 
tion. If registration is made compulsory, this practice must be 
modified or dropped altogether. It would be impossible to require 
any evidence whatever as to the title, which might be defective to 
any extent and known to be so by the claimant. The extreme 
case may be put of a mere trespasser or squatter who has only a 
chance of getting a title under the Statute of Limitations. 

As to the production of the title deeds for indorsement of notice 
of the registration, this would be useless as a means of giving such 
notice unless it could be ensured in every case, and as the applicant 
would sometimes not have the deeds, or the means of obtaining 
production of them, and moreover it is obvious that the duty of 
examining them could not be imposed on the registrar, it seems futile 
to require the production in any case. By means of an accurately 
kept map-index the question whether a particular piece of land is on 
the register could readily be answered at any time, and this is the true 
method to be applied. As soon as the system is in operation pur- 
chasers and others would have to make this enquiry at their peril. 

There should be a clear understanding as to what registration of 
& possessory title means, and to what it leads. It would in point 
of form be just as much a registration of title as if it were the 
result of an official investigation on an application for registration 
with an indefeasible title. The first entry would be a statement of 
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the present ownership in conformity with the regulations applicable 
to the case. Thus, if the land is in settlement, the beneficial owner 
in possession or the trustees, as the case may be, would be regis- 
tered, the trusts or limitations of the settlement being excluded 
from appearing. In general the statement of the title would be an 
exceedingly simple affair, and if the property is held in simple 
ownership in fee, whether incumbered or not, would hardly require 
the aid of a solicitor, unless it be in the preparation of the map. 

Incumbrances or interests derogating from the ownership in fee 
need not be stated at all. Defective as well as good titles would 
have to be registered, and it would be discretionary whether 
defects should be disclosed on the register or not. As to dormant 
claims and possibilities which are likely to remain such and to 
disappear ultimately from the title by lapse of time, there could be 
no question. 

What then would be the effect of registration of a merely posses- 
sory title without guarantee? As the title anterior to the first 
registration would not be affected, it would have to be abstracted 
and deduced on future dealings in the same manner as if the title 
were not on the register. But the first registration marks a starting 
point of time from and after which all transfers, mortgages, and 
other dealings by the registered owner must, in order to affect 
purchasers for value, be entered in the prescribed form on the 
register, which will thenceforward show the state of the title, sub- 
ject only to any undisclosed incumbrances or defects originating in 
the old title prior to the first registration. 

If there are any incumbrances or adverse interests originating in 
the prior title which are kept off the register, subsequent dealings 
by way of transfer or otherwise with them would, notwithstanding 
the registration, continue to be in the old form, and would have to 
be abstracted and proved in the old way, until they cease or are 
brought on to the register, after which they would have to be 
transferred or dealt with in the manner prescribed for registered 
incumbrances, and the register would then show the complete 
title. Whether it would be better to keep the old ineumbrances 
off the register would in general be a question of convenience with 
reference to future dealings with them. The mere concurrence of the 
registered owner in the transfer of a mortgage would not necessitate 
the bringing of it on to the register, but if there were a further 
charge that would have to be registered. Inconvenience might arise 
from two sets of interests in the same property being subsisting 
concurrently, one on and the other off the register, and having to 
be dealt with accordingly, and the extreme case may be imagined 
of a disputed title, one of the claimants to which gets himself 
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registered, Such inconveniences would not be common, and would 
gradually get cured, but possible cases of the kind should be con- 
sidered. It would seem that the rule ‘once on the register always 
on the register’ should not apply to a disputed title, and that there 
should be power to remove it on the application of either party. 
It might be useful to provide the means of enabling the old ineum- 
brances which it is not desired to bring on to the register in the 
usual way to be notified under a special heading indicating that 
they originated before the first registration, in such a way that the 
note should have no legal operation, and might be altered or struck 
out at the option of the registered owner. 

The benefit of registration, though slight at first, would continue 
to inerease as the old title diminishes in importance, until the time 
comes when it will be cut off altogether, from and after which the 
title shown by the register will be as perfect as if it had been 
originally certified as indefeasible, and the register will entirely 
supersede the old title deeds. How long will this take to come to 
pass? It might at first sight appear that the statutory time for 
barring outstanding claims, or at the most (say) 40 years, would 
suffice. But there is an underlying difficulty. A mortgage some- 
times remains on foot for more than 50 years. Such a mort- 
gage might have been in existence at the time of the original 
registration, but never brought on to the register, although the 
inspection of even the most recent deeds would infallibly disclose 
it. Other similar possibilities of outstanding interests originating 
in the old title which would be shown by the deeds but not by the 
register may be imagined. To get over this difficulty it seems 
necessary to enact that after a certain time, say 20 years or possibly 
less from the original registration, the register shall, in favour of 
purchasers, be conclusive evidence of the title, subject only to any 
outstanding incumbrances or interests originating in the old title, 
which are protected by caveat, and to the rights of the persons in 
possession, and any matters such as ordinary leases not required to 
be registered. This would give ample time to adverse claimants to 
protect themselves. 

An enactment such as that just suggested seems as far as it 
is possible to go in the direction of a legislative guarantee of title 
without a preliminary investigation. To go further might be 
offering a premium to fraud. It may be that such an enactment 
might operate as an inducement to landowners to register their 
titles even if the system remained voluntary. 

Provision should be made for enabling covenants for title to be 
implied on a transfer or mortgage of land registered without a 
guarantee of title. 
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Under a system of registration without guarantee, except such 
ultimate guarantee as I have suggested, an insurance fund against 
losses caused by the register is of minor importance. Frauds by 
personation and forgery will be less easy to perpetrate than in the 
case of stocks in the funds, but will be possible on the part of a 
person who gets possession of the land certificate, and will occa- 
sionally occur, probably in mortgage transactions, and compensation 
should be secured to parties defrauded by a special fund or by the 
State. An extremely small fee should suffice to cover this. In the 
revision of the scale of office fees I would suggest that on the original 
registration of small properties none should be charged. 

The importance of dealing with a subject of such difficulty and 
importance as the main scheme of registration, and any collateral 
reforms incidental to it, on broad and comprehensive lines cannot be 
over-estimated, and attempts to legislate on isolated portions of the 
subject in an imperfect and piecemeal fashion, and without due 
consideration of it as a whole, cannot be too strongly deprecated. 
Success is not likely to be achieved without the co-operation of 
many minds and the circulation among real property lawyers 
of the heads of the scheme when in outline as well as the details 
when drafted. I have endeavoured to advance the matter a step. 


Tuomas Key. 


























REGISTRATION OF DEEDS UNDER ROMAN DUTCH LAW. 


U* DER the system of law which the Dutch-ceded colonies inher- 

ited from their High Mightinesses the States of the Netherlands, 
and which these colonies fortunately reserved to themselves by 
the terms of their capitulation', the registration of deeds affecting 
real (or, as it is there called, immoveable) property plays a not 
unimportant part. In each colony local enactments, proclamations 
and the like have made various modifications and improvements in 
the method of registration pursued. Substantially, however, the 
system is that which had prevailed in Hoiland and most of the 
Batavian States from an early period. 

In these States feudal and allodial tenures existed side by side ; 
but it was to allodial land that the rules of registration about to be 
described applied *. 

Succession to allodial property in Holland followed the rules of 
the Roman Law (equal, or nearly equal, distribution amongst the 
heirs), and as a necessary consequence land was very generally 
distributed and changes of ownership were correspondingly 
numerous. 

To state rules of law at once concisely and accurately is not 
easy, but I shall endeavour to specify, as briefly as may be, the 
rules of Roman Dutch Law upon this subject. 

The deeds by which real property can be affected are three in 
number :—(1) Deeds of Transfer (Acten van Transport), (2) Deeds of 
Mortgage or Hypothecation, and (3) Leases, including in the latter 
agreements under the contract called Erfpagt Gunning * ; and each 
of these deeds shall be shortly discussed in their order. 

Firstly, as to Transfers. The only way in which the dowinivm of 
real property in Holland could be conveyed was by means of a 
deed of transfer executed by the vendor :nd purchaser. or at least 
by the vendor, in presence of a judge cr commissary of the Supreme 
Court of the state in which the property was situate. This transfer 
being then registered in the Court Records was constituted a judicial 


1 The Code Napoleon, which in 1811 superseded the ancient Dutch Law in Holland 
itself, never took etlect in these colonies from the circumstance of their being under the 
dominion by conquest of Great Britain during the war which preceded the Peace of 
Amiens and the Treaty of Paris. 

® ‘Transfer, or transport, of feudal property took place before the Chief Magistrate by 
consent of the lord and in presence of not less than two of the vassals. (This appears 
to be a rudimentary Court Baron or curia militum.—ED.} 

* A species of Emphyteusis, being the grant of an estate of inheritance upon an agree- 
ment for the payment of some yearly canon or quit-rent in acknowledgment of the 
grantor’s original title. Three years’ default worked a forfeiture, 
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act (Placaat of 2 May, 1529)'. Delivery was not held to have 
passed by a transfer made in any other way, and, according to 
Grotius, such a transaction was null and void*. This special and 
public mode of conveyance was demanded by the law in order to 
prevent fraud and insecurity of title ; but with regard to underhand 
conveyances, Simon van Leeuwen says :— 

‘Inasmuch as the cavsa iwpu/siva and object of the law were only 
to prevent those buying or mortgaging land from being defrauded 
or misled, and as by means of registration the value and extent of 
the landed property possessed by each person can always be ascer- 
tained, the High Court has oftentimes held that the Placaats declar- 
ing transfers, alienations and mortgages null and void, unless made 
with the formalities required by the law, only apply to third 
persons and not to the dealers themselves *.’ 

Until formal transfer and registration be made the purchaser of 
an immoveable possesses only the jus ad rem. Delay in perfecting 
title is dangerous, for should the vendor fraudulently effect a second 
sale of the property the title of the subsequent purchaser who, in 
good faith and without notice* of the former sale, had obtained 
formal transfer and registration could not be upset by the first 
purchaser whose only remedy would be an action against the seller 
for restitution of the price or for damages. 

Transfer having been legally made and registered and the domininm 
having vested in the purchaser, the vendor, if he had sold upon 
credit, has no preference over other creditors of the purchaser, 
unless he had secured himself by a mortgage (called in this case 
Kusting Brief) passed semed ac simul with the deed of transfer. 
Where the seller had taken this security his bond ranked as a first 
charge upon the property thereby bound. 

In course of time it occurred to the tiscal authorities that the 
already existing system of registration would afford an inexpensive 
and effective machinery for tax collecting, and accordingly the 
*Placaat of the Fortieth Penning’ was published 22nd December, 
1598, whereby the States imposed a duty of two and a half per 
cent. upon the price or value of all landed property changing 
ownership by way of sale, exchange or gift, as also upon the 
amount of all mortgage bonds. Payment of this tax was a condi- 


1 This Placaat extended to the other Batavian States the law already existing in many 
parts of Holland. 

? Dutch Jurisprudence, Book IT, Chap. v. 

* Roman Dutch Law, Book IT, Chap. vii. Translated by Chief Justice Koetze. 

* It is not proposed te consider the question of what constitutes nofice in such a case, 
but it may be observed that the English equitable doctrine of constructive notice is not 
favoured. A leading case upon the point is that of the Natal Land &c. Company v. Good 
and Bowes (on appeal from the Supreme Court of Natal) reported in L. R., P.C. A., 
vol. ii. p. 121, and in Moore’s P.C. Cases, vol. v. (N.S.) p. 132. 
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tion precedent to registration, and owing to the frequency with 
which land changed hands this impost yielded a very considerable 
revenue. It was not likely that so useful a parasitic growth upon 
the original stock of registration would be lopped off when the 
system was extended to the Colonies, in most of which indeed the 
tax is now four per cent. instead of two and a half per cent. upon 
transfers, but has been dropped as to mortgages. It is not necessary 
here to consider the propriety or otherwise of this impost; it forms 
no essential part of the system. This much however may be said, 
that it does not seem to place any perceptible check upon the 
transfer of real estate, which is i commercium to an extent which 
some English people might consider ‘ revolutionary. It may be 
observed by the way that in the Cape Colony this duty yielded in 
1881-82 £146.604, the total cost of the registry of deeds establish- 
ment for that period being but £3,500. In Natal the same duty 
yielded (1881) £25,625 at a cost of £1.050'. In the Orange River 
Free State the duty (1883-84) yielded €25.742 at a cost of about 
Liocoo. Apart altogether from this tax, the registry is more than 
self-supporting, as the stamps, registration fees and other fees of 
office produce a revenue of three or four times the cost of the 
establishment ; so that, at any rate, this much may be said for the 
tax, that it is collected at a cost of next to nothing, or rather, that 
it collects itself. Speculation in land is somewhat rife in the 
Colonies, and I have noticed instances in which the successive * four 
per cents’ paid to Government upon the various transfers of one 
property within a period of forty years have equalled its market 
value at any time during that period. 

With regard to Mortgages. By Roman Dutch Law these also 
are required to be passed with the same formalities as transfers and 
to be registered in the same way, in order to confer full validity. 
A mortgage of real property executed underhand, or before a notary, 
is of no validity and cannot be made available against the proceeds 
of the property”. It may be proper to remark that a mortgage is 
in no sense a conveyance of the property under Roman Dutch Law. 
It is simply a security for the debt represented. The mortgagee 
cannot retain the mortgaged property in satisfaction or part satis- 
faction of his bond. He may not by the bond or otherwise stipulate 
for forfeiture of dominivm in event of non-payment. The /e 
commisoria allowed in the contract of sale and, according to some 
authorities, formerly permitted in the contracts of pledge and 


* The Natal revenue represents the duty levied upon 1.510 declarations of purchase 
and sale, the number of deeds of transfer registered being 1,352. 

* Consultat. of Dutch Jurists, Chap. i, Cons, 24, referred to by Grotius, Book II, 
Chap. xviii. 
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hypothee was reprobated by Constantine as dangerous and in- 
equitable s Upon this point the commentator Voet, whose works 
are of high authority, says,‘ By the agreement that on non-payment 
of the debt within a certain time the pledge should be taken by the 
creditor in satisfaction of the debt valuable property often went in 
discharge of a paltry loan, since a needy borrower in want of cash 
easily suffers hard and inhuman conditions to be inserted, promis- 
ing to himself easier times and better fortune before the day (of 
payment) shall arrive, and hoping to avoid by payment the harsh- 
hess of the pact; with which delusive and fallacious hope the event but 
rare ly correspouds a 

The mortgagee’s legal remedy upon any breach by his mortgagor 
is to obtain sentence of a competent Court declaring the bond due 
and the property executable, and then to proceed to a judicial 
sale. This sale takes place under instructions of the Master of the 
Court, and, upon confirmation of his sale, the Court orders the 
proceeds to be applied in payment of expenses and in satisfaction 
of the mortgagee’s claims, any balance remaining being retained in 
Court on behalf of the debtor or his representatives. Buta mortgagee 
has recourse against the property, notwithstanding that it may 
be out of the debtor's possession or in possession of third parties. 
It is always competent to him to bid for and purchase the pro- 
perty when offered for sale under judicial process. The English 
‘Equitable mortgage by deposit of Title Deeds’ is unknown, as 
also is ‘Tacking.” But a subsequent mortgagee may satisfy a 
prior mortgage falling due and claim cession of action from the 
holder thereof. A third mortgagee thus obtaining cession of action 
from a first mortgagee could not, however, thereby prejudice the 
rights of the intermediate (second) mortgagee. Deposit of deeds is 
no security whatever, and a person who had lent money upon such 
a deposit would, in the event of his debtor's insolvency, be compelled 
to deliver the deeds up to the trustee,and could only prove his debt 
as a concurrent unsecured creditor. Or, supposing his debtor frau- 
dulently obtained the issue of certified copies of his title deeds and 
registered a proper mortgage over the property, the creditor holding 
the original deeds would have no other redress than an action 
against his debtor for recovery of an unsecured debt. 

With regard to Leases. In Holland judicial execution and regis- 
tration were not essential except in the case of long leases, i.e. for 
over twenty-five years*. In the Colonies, where the price of the 
freehold is comparatively low, leasehold tenure is not favourably 

? Pandects, Lib. 20, Title 1. Code. De pactis pignorum. 


* Johan Voet, Comm. ad Pandectas, Lib. 20, Tit. 1. See. 25. 
> Johan van der Linden, Institutes of the Laws of Holland, Book I, Chap, xv. 
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regarded. It is a broad rule of the Roman Dutch Law that ‘lease 
goes before sale, and, by consequence, before mortgage ; but a lease 
made subsequent to. a registered mortgage is, of course, subject 
thereto. 

A lessee, however, cannot be said to be fully secured in his holding 
unless he obtains (1) the consent to the lease of all registe red 
mortgagees, and (2) the registration of his lease, upon which he 
must pay the Government duty of so much per cent. upon the total 
rent. When a lease has been duly registered no subsequent mort- 
gagee can ignore it, since such a lease is in fact a registered burden 
upon the property, just as a prior bond would be. 

- * * * + > 

Under this system as at present in force in the Colonies the 
Registry of Deeds is a central office at the seat of Government, and 
forms a branch of or offshoot from the Supreme Court, the Registrar 
of Deeds being the executive representative or deputy of the 
judges. 

The manner in which the Registry is worked shall now be briefly 
described; though it is needful for the sake of clearness to enter 
somewhat into details. All land is held either under original grants 
from the Crown or under earlier titles subsequently confirmed or 
recognised by the Crown. These grants are, generally speaking, 
issued from the office of the Surveyor General, together with an 
annexed diagram of the property granted. Duplicates or office 
copies of these original grants and diagrams are filed by the Surveyor 
General. Before issue to grantees, every grant passes through 
the Registry of Deeds for registration as follows. The grantee’s 
full name is entered in an alphabetical index of owners, and the 
property itself is entered in another index of properties. A volume 
of the register is set aside for each county, division or town, and a 
page of the register of the county, Xe. in which the property lies is 
opened, the number of this page being entered in the two indices of 
owners and properties. At the top of the page is entered the 
grantee’s full name, the name or description of the property, the 
tenure (freehold or quit-rent) on which it is granted, date of the 
grant, extent, and other particulars. The rest of the page is ruled 
in columns headed ‘transferee,’ ‘date’ and other details, ready for 
future entries. The grant is then given out, endorsed by the 
registrar as having been registered in (say) volume A, page 1. 

Upon any sale or alienation of the property declarations must be 
made by vendor and purchaser setting forth the price and date of 
sale. The duty must then be paid by the purchaser within a limited 
time from the date of sale, in default of which an additional fine, or 
interest upon the duty, begins to run; but the purchaser may please 
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himself as to when he takes transfer. In view of the risks before 
referred to which may follow on delay the purchaser almost. in- 
variably in practice takes transfers as soon as possible after com- 
pletion of the contract, and does not pay the price until after search 
has shown the title to be clear and until the deeds are lodged at 
the Registry. 

The vendor must appear before the Registrar and sign transfer 
personally, or by specially appointed attorney, the practice being 
for his own or the purchaser's solicitor to receive a power of 
attorney! from the vendor for this purpose, and in such ease the 
power is recited in the body of the deed and must be filed in the 
Registry, with the deed of transfer which is prepared and executed 
in duplicate. The deed is conceived in the following simple terms. 

‘Know all men, &e., that A. B. of appeared before me, 
Registrar of Deeds, and declared that he had truly and legally sold, 
and that he did by these presents cede and transfer in full and free 


property to and on behalf of C. D. of his heirs and assigns 
all that certain piece of freehold land being the farm named E., 
situate in the county of F. in extent acres, bounded north 


by Xe. ; as will appear upon reference to the diagram thereof annexed 
to the original grant of said farm in his favour dated Xe. (or, if there 
have been intermediate transfers, as will appear &c. by the original 


grant of said farm in favour of G. H. dated and referred to 
in subsequent transfers, the last being in favour of the said A. B. 
and dated ). Subject to the conditions (as to rights of 


public road, traveller's outspan, &c.) in the original grant contained. 
Wherefore the appearer, the said A. B., renouncing all the right and 
title which he heretofore had to the premises on behalf as aforesaid 
did, in consequence, also acknowledge himself to be entirely dis- 
possessed of and disentitled to the same, and that by virtue of these 
presents the said C. D. his heirs and assigns now is and henceforth 
shall be entitled thereto conformably to local custom; moreover 
promising to free and warrant the property thus sold and transferred 
as also to clear it from all encumbrances and hypothecations, 
according to the laws respecting the purchase and sale of landed 
property, Government, however, reserving its rights; and finally 
acknowledging to be satisfactorily paid the whole of the purchase 
money amounting to a sum of £7. In witness whereof I the 
Registrar together with the appearer have subscribed to these 
presents. Thus done and executed at the Registry of Deeds 
this day of is 

The vendor or his attorney then signs the duplicate deed, and 


* In some colonies this power of attorney must be notarially executed. Where under- 
hand powers are accepted there is the risk of forgery. 


XUN 
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the Registrar subscribes ‘In my presence I. J., Registrar of Deeds.’ 
The stamps and fees of office are paid, and the transfer, together 
with the previous deeds of title; and, if the property be subject to 
a mortgage bond, the bond and a consent paper signed by the mort- 
gagee agreeing to the transfer, subject to or free of (as the case may 
be) his bond, must also be lodged. 

It is then the Registrar's duty to satisfy himself that no encum- 
brances, attachments or other judgments, interdicts or caveats are 
lodged in his office against the vendor or against the property. This 
he does by search in the volume where such notifications are regis- 
tered. The duplicate deeds are then compared, after which the 
purchaser's name is entered in the index of owners, the endorse- 
ments upon the prior deeds indicating the volume and folio appro- 
priated to the property. Upon this folio the name of the new owner, 
date of registration, and other particulars are entered, and the new 
deeds are then endorsed similarly to the prior deeds, as ‘ Registered 
in the Property Register, Volume A, folio 1,’ under the signature 
and date-seal of the Registrar. The original grant and the last 
preceding deed are then endorsed ‘ The within property transferred 
on (date) to C.D.’ and the registration is completed. One of the 
duplicate deeds with the power of attorney (if any) and relative 
papers is then filed, and the other marked ‘No. of 18 ° is given 
out with the prior deeds to the purchaser. Should the transfer 
have been made subject to a bond, the new deed is further endorsed 
‘The within described property is subject to a bond for £ in 
favour of K. L.,’ and the bond itself is endorsed under the Regis- 
trar’s signature and seal, ‘Transposed to the debit of C. D.’ and is 
given out to the mortgagee. 

Should, however, the transfer be that of only a portion or sub- 
division of a registered property, a survey must be made and the 
diagrams of the subdivision must be examined and laid off upon 
the original diagram at the Surveyor General's office, before the 
transfer deeds can be received at the Registry. The diagrams, 
when thus passed by the Surveyor General, must be annexed to 
the duplicate deeds of transfer, and in making the registration, the 
Registrar enters in the folio of the property, ‘Subdivision No. — of 


this property in extent acres, transferred to C. D., leaving 
a remainder of acres. and the title deeds of the vendor are 


correspondingly endorsed. In such cases, a new page in the register 
or sub-register is opened for the subdivision, and subsequent trans- 
fers of this subdivision are not entered in the original folio of the 
property, but in the new folio of the sub-register, the original folio 
being thenceforward devoted only to entries concerning the re- 
maining portion of the original property, of which there must 
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always be a remainder, though such remainder of a 6000 acre farm 
may, after the laying off and transfer of successive subdivisions, be 
reduced to a single acre or less. The same course is followed in 
registering the transfer of a portion of a subdivision. 

After a transfer is once registered, no alteration or amendment is 
permitted except by order of Court. Should an owner's title deeds 
be lost or destroyed, he cannot deal with his property until he has 
obtained issue of certified copies after giving satisfactory proof of 
such loss or destruction. The issue of such certified copies is duly 
registered, and thenceforth the copies stand in place of the originals 
which are thereby rendered valueless'; but, if afterwards found, 
they are supposed to be delivered up to the Registrar to avoid the 
chance of any future complications. 

Insolvency divests the registered owner of his title ; and of this 
the Registry has notice (1) by the sheriff's attachment made imme- 
diately on sequestration, and (2) by the certificate of the Master 
of the Supreme Court of the appointment of trustees in insolvency ; 
which appointment, by operation of law, vests the title to the land 
in the trustees, who can thereafter alienate the property by deed of 
transfer in the same way as the registered owner could have done 
if solvent. In the same way, curators bonis and guardians can 
deal with the property of their wards, and executors dative (ad- 
ministrators) with the property of a deceased registered owner *; 
but in these cases, either an order of Court must be produced 
authorising execution of the conveyance, or the Master of the Court 
must signify his approval of the conveyance by countersigning the 
deed. 

In the case of transfer under judicial sale, the Master himself 
executes the deed of transfer before the Registrar, and if, as is fre- 
quently the case, the title deeds are not forthcoming, the Court 
orders certified copies, the issue of which ipso facto cancels the 
originals. 

Mortgages are passed before the Registrar in the same way as 
deeds of transfer. The bond is executed in duplicate, and the title 
deeds of the property must be lodged with the mortgage which, after 
being compared, is entered in the register called the ‘ Publie Debt 
Register, the mortgagor's name being entered in an alphabetical 
index of debtors; a page of the register is opened in the mortgagor's 
name, and his title deeds are endorsed ‘ Mortgaged to K. L. for £7, 
and the endorsement is stamped, dated and signed by the Registrar. 


' Equitable mortgage by deposit being unknown, ride svpra. 

* Executors testamentary in dealing with land must exhibit Probate as their authority 
to alienate. If the Rezistrar has any doubt as to the propriety of any transaction, he 
demands an order of Couit before registering a transfer by executors. 


XUM 
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Cession or transfer of a mortgage bond is effected by an endorse- 
ment (to which the mortgagor is not necessarily a party) made 
upon the bond, and which endorsement the transferee may register 
or not as he pleases. If he does not register and notify the mort- 
gagor, he runs the risk of the original mortgagee fraudulently re- 
ceiving payment from the mortgagor, or obtaining a certified copy 
of the bond and dealing therewith. Cancellation of a mortgage 
should be made upon the bond itself, but this is not strictly ad- 
hered to in practice. The Registrar in entering such cancellation 
makes in effect a credit entry in the Public Debt Register, and 
writes a memorandum of cancellation across or over the endorse- 
ment of mortgage previously made upon the mortgagor's title 
deeds. 

For leases, a separate register is kept. It is not essential that 
these should be executed before the Registrar, if proof of exe- 
cution is given by affidavit. The lessor’s title deeds should be 
lodged when the lease is put in for registration. But, as before 
stated, registration of leases is not compulsory, and the rules and 
practice are so different in the various colonies that no general rules 
can be laid down. . 

x * * * > > 

The Registry of Deeds is open to the publie for inspection and 
search upon payment of a small fee. In some colonies any person 
may conduct the search for himself, in others the officials only 
conduct searches and give out extracts, &e. to the person requiring 
the information. This office is also (generally) the registry oftice for 
wills, marriage and other contracts, and sometimes the registry of 
births, marriages, and deaths. 

If the foregoing has been sufficiently clear, it will be seen that 
under this system the registration of deeds affecting real property 
is both simple and effectual. Against some species of fraud no 
system can be absolutely secure, but the risk of fraud is here 
reduced to a minimum. No transaction can be recorded without 
production of the deeds or very satisfactory evidence of their loss. 
Execution must take place in presence of the Registrar. By a 
few minutes’ search it can be ascertained whether a given indi- 
vidual holds any, and, if so, what property, whether it is mort- 
gaged or leased, and to whom, and whether any judgments, Ke. 
debar him from dealing with the property standing in his name. 

The question that occurs to one is ‘At what price would this 
system set down in England in working order be a bargain to the 
landowners of England?’ At several millions, I suspect. In refer- 
ence to this subject of registration, Cromwell observed that the 
‘sons of Zeruiah’ were too strong for him, and Lerd Brougham 
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repeated that observation. In one way and another the ‘sons of 
Zeruiah’ come in for their full share of abuse. How far the English 
descendants of those gentlemen are really to blame in this matter I 
have no means of knowing. 


E. J. Tayior. 





We have received from another correspondent the following state- 
ment as to registration in British Caffraria :— 

The system of registration in force in British Caffraria at the date 
of its incorporation with Cape Colony was preserved by the Act of 
Incorporation. Under this system a plan is annexed to every 
original grant of crown lands and a duplicate of the grant is retained 
in the Surveyor General's office. The Surveyor General furnishes 
monthly to the Registrar a list of the titles issued during the 
month, from which the latter makes his entries. Transfers are 
usually prepared by advocates or duly qualified conveyancers, 
though they may be prepared in the office. Four books are used 
in the office: (1) a Transfer Book or Day Book, (2) Land Register, 
(3) Index of Proprietors, (4) Debt Register. The Transfer Book 
contains entries showing the date and the office number of regis- 
tration, by and to whom the transfer is made, the date of the deed, 
the name or other description of the property, the division in which 
it is situated, the acreage and purchase money. On an entry being 
made in the Transfer Book a stamp is placed upon the transfer, and in 
the case of the first transfer on the government grant, as well as on 
the copies kept in the office. Each volume of the Land Register 
contains an index of the lands comprised in it, with a reference to 
the folio. Each folio is appropriated to the land comprised in one 
grant or transfer. It contains the description of the land, the 
number and date of transfer, the names of the transferror and 
transferree, and the extent of the property, together with a column 
for remarks. The Debt Registry contains an alphabetical list of 
debtors. The Index of Proprietors contains a list of the pro- 
prietors, with references under the name of each proprietor to the 
Land Register and the Debt Register. On a transfer being made, 
he reference to the property transferred is struck out, and fresh 
entries are made in the books. 
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TWO POINTS OF ADMIRALTY LAW. 


IVISION of loss in case of collision and the maritime lien 

are two of the most striking peculiarities of Admiralty law. 
The former contradicts an elementary rule of the common law; the 
latter constitutes a charge upon ships of a nature unknown alike 
to common law and equity. Yet not only have these curiosities 
of maritime law survived the Judicature Acts, but within recent 
years they have both been recognised by the Legislature and their 
operation has been expressly extended by Act of Parliament. It 
is proposed to trace shortly their history, scope, and operation. 


Division of loss in case of collision. 


The rule that where both ships are in fault for a collision each 
shall recover half his loss from the other contradicts the old rule of 
the common law that a plaintiff who is guilty of contributory 
negligence can recover nothing. This conflict between the common 
law and the law of the Admiralty was put an end to in 1873 by the 
Judicature Act of that year, which (s. 25, sub-s. 9) provides that 
‘if both ships shall be found to have been in fault’ the Admiralty 
rule shall prevail. The wording of the Act shows that, in the 
view of the Legislature, there was no conflict between common law 
and Admiralty except in the one case of ‘ both ships in fault ;’ for it 
cannot be supposed that the framers of an Act passed manifestly 
for the purpose of making the law uniform in all the courts would 
intentionally have left the common law rule to prevail in some 
cases whilst they superseded it in others. Was the Legislature 
right in assuming that in Admiralty the rule of division of loss, 
the rusticum (or rusticorum) judicium of Cleirac, is applicable only 
where both ships are in fault? The principal authority upon this 
subject is the well-known dictum of Lord Stowell in 7/e Woodrop 
Sims (2 Dods. 83) and The Lord Melville (cited Hay v. Le Nerve, 2 
Shaw's Scotch App. Ca. 395) in which it is expressly stated that 
the rusticum judicium applies in the case of both ships in fault, and 
as clearly implied that it is admissible in no other case. For 
seventy years this dictum has been generally accepted as correctly 
defining the scope of the rvsticum judicium in English law. In 1824 
it was cited with approval by the House of Lords, it has been 
followed by text-book writers, acted upon by the Courts, and no 
case has been decided in conflict with it for nearly a century. In 
the face of these facts it seems presumptuous to suggest a doubt 
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whether the Admiralty rule of division of loss is confined to the 
case of * both ships in fault ;’ whether, notwithstanding the Judica- 
ture Act, there is not still a conflict between common law and 
Admiralty upon this subject. Nevertheless, we submit that this 
question may yet call for decision by a court of appeal, and that 
there is authority for the application of the rule not only where the 
collision occurs without fault in either ship, but also where the 
cause of collision is left in uncertainty. 

There is no doubt that by the general maritime law, so far as 
that somewhat hypothetical code or system is to be gathered from 
authorities usually resorted to for that purpose, the rule of division 
of loss is applicable not only to the case of ‘both ships in fault, 
but to the so-called case of ‘inscrutable fault, that is, to the case 
where fault is manifest in one or both ships, but not specifically 
proved against either. This is the law at the present day in France, 
in some other Continental countries, and, according to some autho- 
rities, in America. In France the rule seems to be applied in this 
ease and in no other. The Code de Commerce declares it to be 
applicable (Art. 407) s’i7 y a doute dans les causes de Calordage—that 
is, according to a modern writer, lorsqu’il est impossible de préciser 
par la faute de qui le dommage est arrivé. The codes of Belgium, 
Portugal, Italy, and Holland are to the like effect. The law of the 
English Admiralty is to a large extent derived from the same 
sources as are these Continental codes, and we should therefore 
expect to find the rusficum judicium applied by the English 
Admiralty Court in this case of ‘ inscrutable fault.’ An examina- 
tion of the records of the Court shows that it was so applied in 
more than one case during the last and the preceding century. If 
we are to accept the statement of Grotius that the rule was intro- 
duced of eulpae probandae difficultatem, it was in this very case of 
inscrutable fault, where, in the words of the French code, there is 
doute dans les causes de Vabordage, that the rule was originally applied. 
This appears still more clearly from the following comment by 
Valin upon the Article (Art. 11) of the Ordonnance de la Marine, 
upon which the corresponding Article (Art. 407) of the Code de Com- 
merce is founded :—-Par /a difficulté de reconnoitre de quel célé est la faute, 
et juger méme si la faute est de nature a mériter que celui & qui elle est im- 
putée supporte le dommage en entier, il arrive presque toujours que le dommage 
regu de part et @autre est jugé avarie commune (Valin Sur l Ordonnance, 
¢. 3, tit. 7, Art. 11; vol. 2, p.183,ed. Boulay Paty). This Ordonnance 
was promulgated by Louis XIV towards the close of the seventeenth 
century, and embodies the maritime law and customs prevailing in 
Europe at that date. 

These authorities show that by the general maritime law the 
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rusticum judicium Was applied in the case of inscrutable fault. But 
that law is the law of England only so far as it has been recognised 
and applied by English courts. The following case shows that 
upon this point it was recognised and applied by a judge of the 
English Admiralty in the year 1746. In that year in a case of 
collision between the Lag/e and IJ/opewel/' Sir Henry Penrice 
decreed :—‘ That the loss of the said ship (7/e Eag/e) and cargo from 
the great contrariety of the evidence was so uncertain that he did 
adjudge and decree the damages sustained by the loss of the said 
ship and cargo to be equally payd and borne by the plaintiffs and 
defendants.’ This application of the rule seems exactly in accord- 
ance with the provision of the Code de Commerce. The form of 
decrees made in the seventeenth and eighteenth centuries by the 
English Admiralty Court shows how the rule, introduced, as it 
seems to have been, to meet the case of inscrutable fault, was 
extended to cases where there was an express finding of fault in 
one or both ships. The following is an extract from the decree 
made (20th Jan. 1695) in The Little Betty and The Jonas: the decree 
states that Ze Little Betty and her cargo were sunk and lost ‘ ex 
praefati Jacobi Chapman magistri navis Ze Jonas of Whitly et 
nautarum suorum culpa et negligentia, dictamque submersionem 
eisdem merito imputari de jure debere; ideoque praefatos Henricum 
Lindskill et socios, proprietarios ejusdem navis 7/e Jonas of Whithy, 
ad certam damni partem luenduim et exsolvendum condemnandos 
fore de jure debere (Judex) pronunciavit. Cum autem, ob incerti- 
tudinem ex varietate et contrarietate depositionum testium hine- 
inde examinatorum proveniente, certa pars damni, quota est quam 
altera pars alteri dedit, liquidari haud possit, Dominus Judex ante- 
dictus, dispositionem juris maritimi apud omnes receptissimi sequens, 
praefatum Henricum Lindskill et socios . .. unam medietatem 
damni in hie parte sustenti Jacobo Beckham et sociis . . . solvere 
debere pronunciavit.’ 

The rusticum judicium, it will be seen, was applied here, not 
because there was doubt as to the cause of collision, for that is 
found in terms to have been the fault of the Jonas crew, but because 
of the impossibility of ascertaining with precision the amount of 
damage caused to Tie Jonas by the negligence of the other ship. 
There are other decrees and sentences of the Admiralty Court of 
about the same date framed in terms similar to the above. 

From the cases cited above it is clear that the rusticum judicium 
was formerly applied by the English Admiralty not only where 


? Extracts from the Admiralty Court Books with reference to this case and the other 
unreported cases mentioned below will be found in a collection by the present writer, 
entitled ‘ Admiralty Cases, 1648-1840, W. Clowes & Sons, London, 1885. 








360 The Law (Quarterly Review. [No. VIL. 


both ships were in fault, but also where the cause of the collision 
was uncertain. A further question arises whether it was ever 
applied to the so-called case of ‘ inevitable accident,’ that is, where 
the collision occurs without negligence in either ship. The dictum 
of Lord Stowell in 7/e Wvodrop Sims, referred to above, is precise, 
that in this case ‘the misfortune must be borne by the party on 
whom it happens to light.’ But an examination of the Admiralty 
Court Books discloses the fact that so late as the year 1789 the rule 
was applied where there was no fault in either ship. The follow- 
ing is a copy of the Registrar's note of the decree of Sir James 
Marriott in the case of 7/e Resolution and The Langton (15th July, 
1789): 

‘Sir J. Marriott, Judge, pronounced that the loss of the ship and 
cargo of The Resolution was not occasioned by the default of the 
masters and crews of either of the ships in question, but was an 
inevitable accident, owing to the showring weather, the darkness 
of the night, the small distance of the two ships, and shortness of 
time in discovering each other, being close; and the judge decreed 
that the damages on the loss of the ship Meso/wtion and her cargo, 
as well as the damage done to the ship Langfon, together with the 
costs of suit on both sides, be equally borne by both parties; and 
assigned each party to bring in a schedule of their damages; which 
being brought in the judge re:erred the same to the Registrar, taking 
to his assistance two merchants.’ 

This case was not appealed, and appears to be a distinct autho- 
rity in favour of division of loss in case of collision occurring 
without fault in either ship. It is singular that almost the earliest 
recorded application of the rusticum judicium is in a case (apparently) 
of ‘neither ship in fault.’ In the case of The Mary of Poole and The 
Mary of Weymouth, decided by Sir Charles Hedges in 1692, the 
decree, after stating that the collision was accidental, ‘ casu fortuito, 
proceeds to condemn the defendant owners in half the loss of the 
plaintiff owners, and apparently upon this ground, that although 
there was no fault in either ship in fact, fault in the defendant 
ship was to be presumed in law. After stating the facts, the 
decree runs thus: ‘ Ex quo, quod sibi constat, dictae navi collisionem 
ex Peirce (master of the defendant ship) et nautarum suorum culpa 
et negligentiaé quadamtenus pervenisse . ... (Dominus Judex) pro- 
nunciavit.’ There are other cases in the Admiralty Court Books 
in which decrees went for half the plaintiff's loss, without an ex- 
press finding of fault in either ship; but, so far as the present 
writer has been able to discover, there is no case except those of 
The Resolution and The Mary of Poole in which there was an express 
finding of ‘ neither ship in fault.’ 
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The case of Tie Resolution was not appealed; nor, so far as the 
books show, has it ever been disapproved or overruled. On the 
other hand, it has never been followed. Like the other decisions by 
which the rusticum judicium was applied in cases of doubt or mere 
accident, not having been reported, or cited, or referred to in any 
reported case, it appears to have altogether escaped notice. Indeed, 
at the date (1824) of the decision in Hay v. Le Neve, there seems 
to have been considerable doubt at Doctors Commons as to the 
existence of the rvsticum judicium at all as a rule of the Admiralty. 
According to the report in Shaw, neither of the advocates (of whom 
Dr. Lushington was one) engaged in that case were aware of any 
decision by which the rule had been applied in England. It had 
not in fact been applied for thirty-five years, the last instance of 
its application being the case of 7/e Resolution, where we have seen 
it was applied in a case of ‘neither ship in fault.) Lord Stowell 
was a member of the House of Lords at the date of the decision in 
Hay v. Le Neve, and he was better informed than the advocates 
engaged in the case. He supplied the House with a note of the case 
of The Petersfield, decided in the same year (1789) and by the same 
judge as The Resolution. The rusticum judicium was there applied in 
a case of ‘ both ships in fault,’ and upon the authority of that case 
it was so applied in Hay v. Le Neve. But Lord Stowell does not 
appear to have been aware of the case of 7/e Resolution, or he would 
scarcely have laid down the rule in the terms he used in his dicta 
in the cases of The Woodrop Sims (1815) and The Lord Melville (1816). 
Nor was Zhe Petersfield the latest, or, perhaps the best, authority as 
to the application of the rule in the case of ‘both ships in fault,’ 
which might have been cited in Hay v. Le Neve, for in the very year 
(1789) in which that case was decided by the Admiralty Court, The 
Friends’ Goodwill was decided by the Court of the Judges Delegates 
upon appeal from the Admiralty, and there the loss was divided 
because the two ships were ‘equally blameable.’ It is possible, 
however, that Lord Stowell was aware of Tle Friends’ Goodwill, and 
that his reason for not citing it was that there the finding was that 
the two ships were ‘equally blameable,’ whereas the question in 
Hay v. Le Neve was, whether the rule of equal division should be 
applied where the fault of one ship was greater than the fault of 
the other. 

It would seem therefore that the rule of division of loss in case of 
collision was originally introduced in consequence of the difficulty 
of determining the cause of collision; that it was afterwards ex- 
tended to cases where, fault in one or both ships being proved, it 
was impossible to fix with precision the amount of damage done to 
each ship by reason of the negligence of the other ; that in one case 
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at least it has been applied where neither ship was in fault, and that 
this case was decided by the same judge and in the same year as 
the case (The Petersfield!) cited by Lord Stowell in Hay v. Le Neve as 
an authority for the existence of the rule in any shape, and has 
never | een reversed, overruled, or (except indirectly by the dicta in 
Tie Woodrop Sims) disapproved of. In this state of the authorities 
it would seem that even in this country there may be a question 
whether the cases of 7/e Eagle and The Resolution are still law, or 
whether, upon the question as to the application of the rvs/icwm 
judicium to the cases of ‘inserutable fault’ and ‘neither ship in 
fault, communis error fecit jus. In America, where there has 
always existed a doubt as to the exact scope of the rule, where the 
dicta of Lord Stowell and the English decisions of the last hundred 
years are not binding authorities, the question may prove of even 
greater interest. 

As to the policy and justice of the rusticum judicium there has 
been much difference of opinion. Outside the Admiralty Court it 
has been stigmatised by at least one eminent judge as inconsistent 
with natural justice. Some of the reasons discovered by text-book 
writers in favour of the rule are as fanciful as they are divergent. 
Cleirac thought that its object was to prevent owners of old and 
worthless ships from getting them run down on purpose in order to 
found a claim for excessive damages. This seems far-fetched. 
Pothier and others have suggested that the rule tends to safety at 
sea. It is not clear how this can be the case; and it is tolerably 
certain that seamen do not habitually navigate with the fear of the 
rusticum judicium before their eyes. Nor is it evident that it avoids 
interminable litigation, as was recently stated in the House of Lords 
by an eminent authority. There can be no doubt that in some 
instances it works positive injustice ; as where it prevents the inno- 
cent cargo-owner from recovering more than half his loss from one 
of the two wrong-doing shipowners. And recent cases show that 
it works in an arbitrary and uncertain manner when combined with 
the enactments limiting the shipowner's liability for damage done 
by his ship. The fact, however, remains, that it has been in opera- 
tion with the approval of the shipping community for at least two 
centuries, and probably for a much longer period; and an attempt 
to abolish it at the time of the passing of the Judicature Acts met 
with no success. The true reason of its very general acceptance is 
probably this—that it gives effect to the principle of distributing 
losses at sea, which is widely prevalent in maritime affairs. Insu- 
rance, limitation of shipowners liability, and general average contri- 
bution are all connected, more or less directly, with this principle; 
and it is a singular fact that one of the earliest instances of the 
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application of the rusticum judicium in the Admiralty Court Records 
is in a sentence which reads very much as if it were of an adjust- 
ment of general average contribution. This sentence was given by 
the Judges Delegates in a case of //arhyn v. Berry in an appeal from 
the Admiralty Court in the year 1698. The owners of 7he Thomas 
and her cargo sued the owners of 7de John and the owners of cargo 
on board her for damage by collision. The sentence of the Delegates 
condemns each of the defendants r.teably, according to the value of 
their respective interests in 7/e John and her cargo, in half the loss 
suffered by the plaintiffs, and upon the ground, apparently, that the 
loss had been caused ex causd communi—by a common disaster. 


Maritime lien. 


A maritime lien is a claim or privilege upon a ship to be carried 
into effect by Admiralty process. It is a right which is inchoate 
from the moment at which the claim attaches, and when carried 
into effect by legal process, relates back to the period at which it 
attached. It travels wit the ship into whosesoever possession it 
may come, and may be enforced even against a ond fide purchaser 
without notice. This is a hard law as regards purchasers and 
mortgagees of ships taking without notice of the lien, and it seems 
contrary to a rule of equity well established in the case of dealings 
with real property, that a purchaser for value is protected by the 
legal estate against prior equitable charges of which he had no 
notice. The Court of Admiralty, though sometimes professing to 
administer equity, has never adopted this rule in the case of the 
maritime lien. 

The matters in respect of which a maritime lien arises are 
bottomry, salvage, seamen’s wages, masters’ wages and disburse- 
ments, (perhaps) towage and pilotage, and lastly, collision. The 
history of the law upon the subject is to be gathered mainly from 
the cases upon bottomry. By the contract of bottomry, the ship is 
charged with the payment of money advanced or charges incurred 
for the purpose of enabling her to complete her voyage. By the 
law of England, the supply of necessaries never created a maritime 
lien upon the ship, but under certain circumstances such a charge 
may be created by written contract. This contract is called a 
bottomry bond or bill. It is unnecessary here to consider particu- 
larly the circumstances under which the power to create a maritime 
lien by way of bottomry arises; it is sufficient to observe that one 
circumstance is a condition precedent to the validity of the bond, 
and that is the ship’s necessity; in other words, the impossibility of 
completing the voyage without an advance of money or a supply of 
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materials which cannot be procured except by pledging the ship. 
The power, under these circumstances, of a master to hypothecate 
the ship, has been recognised by the common law courts for at least 
two centuries and a half; see Bridgeman’s Case, Moore, 918 (1614-15). 
The instrument of hypothecation, whatever its form, can operate in 
one way only ; it gives to the lender, or the holder for the time being 
(for the instrument is negotiable), a right to obtain payment of the 
debt and interest by sale of the ship in Admiralty. The bottomry 
contract does not operate as a transfer of the legal property in the 
ship, but the right which it creates is clearly an equitable interest, 
and an interest of a nature which, it will be seen, is peculiarly 
beneficial to the owner of it. The absolute nature of the charge 
and the preference given to the holder of it over a ond fide pur- 
chaser of the ship for value without notice is probably derived 
from the Roman law of hypothec. It is usually justified upon 
grounds of public policy. The exigencies of commerce, it is said, 
require that especial facilities should be given to bottomry transac- 
tions, and with that view a peculiar security has been invented for 
the benefit of the lender upon bottomry. 

Presumably upon the same grounds, and following the rule of the 
civil laws, as between holders of bottomry bonds of different 
dates, the bond of later date is preferred to one of earlier date— 
hujus enim pecunia salvam fecit totius pignoris causam ; D. 20, 4, 
6; see The Betsy, 1 Dods. 289. 

The salvage lien attaches to property saved from danger or loss 
at sea by the exertion of the salvor. The right of the salvor to 
remuneration rests upon the maritime law, which upon this point 
follows the Roman law (Dig. lib. III, tit. 5, De negotiis gestis) 
rather than the common law of England. At common law a 
volunteer salvor not only acquires no right or interest in the 
salved property, but is not even entitled to be paid for his trouble 
(Nicholson v. Chapman, 2 H. Bl. 254); and, although his right to 
salvage reward has been said to rest upon equitable principles 
(The Calypso, 2 Hag. 209, 217), there is no recognised rule or 
principle of equity which would entitle a salvor of property, either 
on land or at sea, to sue the owner in a court of equity for salvage 
reward. In the case of salvage, as in bottomrv, public policy is 
invoked as a justification for the anomalous right which the maritime 
law gives to the salvor of property at sea. ‘Principles of public 
policy,’ said Eyre C.J. (Nicholson v. Chapman, 2 H. Bl. 254, 259), 
‘dictate to civilised and commercial countries not only the propriety, 
but even the absolute necessity, of establishing a liberal recompense 
for the encouragement of those who engage in so dangerous @ 
service. The right of the salvor to remuneration was recognised 


























July, 1886. | 


Two points of Admiralty Law. 365 


by the legislature in early statutes upon the subject. The Act 12 
Anne, St. 2, e. 18 (1713), provides that a ‘reasonable reward’ shall 
be given to salvors; but there is nothing in that Act to show that 
the law recognised a maritime lien in their favour ; and a subsequent 
Act, 26 Geo. II, ¢. 19, s. 7, looks as if an express contract by way of 
charge was considered necessary to raise it. 

The principle of the rule mentioned above by which a bottomry 
bond of later date is preferred to one of earlier date has been extended 
in favour of the salvor, so as to give his lien a preference over that 
of wages earned before the salvage service; 7/e Se/ina, 2 Not.of Ca. 18. 

Though the origin of the seaman’s lien for wages cannot be traced 
to the Roman law, it seems that the codes of all the principal mari- 
time nations recognise its existence; and there is clear authority 
that it has existed in French law from an early date ; see Valin Sur 
lOrdonnance de la Marine, Art. 16; Consulat de la Mer (ed. Par- 
dessus), c. 93—‘Car le matelot doit étre payé quand méme il ne 
resteroit qu'un clou pour le payer ;’ ibid. c. 148—‘ Le navire est obligé 
de payer les matelots pour le temps qu ils auront servi;’ see also 
ibid. ec. 13, 18, 94, 113, 182. In this country the right of the 
seaman to sue for his wages in Admiralty has been established for 
nearly two centuries, and has probably existed for much longer ; see 
Anon, Case, Ventr. 343. Although the right to sue in Admiralty is not 
conclusive proof of the existence of a maritime lien, there seems reason 
to think that in the case of wages the existence of the lien was, as in 
bottomry, the foundation of the Admiralty jurisdiction. This jurisdic- 
tion was, after some vacillation, finally conceded to the Admiralty by 
the Common Law Courts towards the end of the seventeenth century, 
for this reason, amongst others, that ‘in Admiralty the body of the 
ship is liable ;’ per Powell J., Wells v. Osman (or Osmond), 2 Raym. 
1044 (A.D. 1704). That the liability of the ship was the foundation 
of the right to sue in Admiralty, and not merely incidental to it, 
seems to follow from the decision in Wells v. Osmond. Not only 
is the seaman’s right there spoken of as a ‘charge upon the ship,’ 
but the ship of A was assumed to be liable for the wages of seamen 
hired by B whilst she was in his (B's) apparent possession, though 
really the property of A. The facts were these. One Wells built a 
ship and negotiated for the sale of her to Barrett. Before the sale 
was completed Wells allowed Barrett to put seamen on board to fit 
her out. After the seamen had been at work on her for four months 
the negotiations for the sale went off and Wells took possession. 
The seamen libelled the ship in Admiralty for their wages, and 
Wells applied for a prohibition, which was refused. It was held by 
the Queen’s Bench that, whether the ship was liable or not, the 


jurisdiction was clear. A reference to the Admiralty Court Books 
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shows that the suit was ultimately compromised or agreed ; Ad. Ct. 
Act Book 1703-1706, 24th Dee. 1704. 

The exercise of jurisdiction by the Admiralty Court in wages 
suits is altogether anomalous, being in most cases in direct opposi- 
tion to the Statute, 13 Ric. 2, St. 1, ¢. 5, which forbids the Judges 
of the Admiralty to ‘meddle of anything done within the realm.’ 
Usage, time out of mind, was said by Holt C.J. in We//s v. Osmond 
to be the ground of the proceeding in Admiralty, and various expla- 
nations of the anomaly have been put forward. The refusal of the 
Common Law Courts to prohibit has sometimes been explained as a 
mere indulgence to seamen, who have always been the favourites of 
the Courts. The fact that in Admiralty all, or any number, of the 
crew might be joined as plaintiffs, whilst at law they would have to 
sue separately, is a substantial advantage which the Courts were 
probably unwilling to deprive them of by prohibition ; see Molloy, 
Bk. 2, ¢. 3,8. 8; Anon. Case, t Ventr. 146 (1671); Opy v. Child, 1 
Salk. 31 (1693); Clay v. Sudgrave, 1 Salk. 33 (1700); Wells v. Osmond, 
2 Raym. 1044 (1704). The refusal to prohibit may, however, have 
proceeded from the recognition of a charge or lien for wages, 
a lien given by the maritime law and which could be en- 
forced only in Admiralty. The existence of such a lien in the case 
of bottomry is expressly stated as the reason for not prohibiting the 
Admiralty; per Holt C.J. and Dolben J., Corset v. Huseley, Comb. 
135. The well-known doctrine that ‘freight is the mother of 
wages,’ recognised by the Common Law as well as in Admiralty, 
seems to imply, not only that where no freight is earned no wages 
are due, but that where freight is earned wages are a charge upon 
it. And this charge could be enforced most effectually by arrest of 
the ship and freight in Admiralty. 

It has been said that the foundation of Admiralty jurisdiction in 
case of wages is service atsea ; that the seaman’s claim in Admiralty 
is not based upon contract but upon the service; and upon these 
grounds it was held (before the recent Act giving the Court juris- 
diction in all claims for wages, 24 Vict. c. 10, s. 10) that the seaman 
could not sue in Admiralty where his contract was by deed ; J/owe 
v. Nappier, 4 Burr. 1945 (1766). This suggestion seems to be of 
doubtful validity. There is no doubt that, notwithstanding the 
words of 15 Ric. 2, ¢. 5, the existence of a contract did not oust the 
jurisdiction of the Admiralty, even when the contract was in writing ; 
Opy v. Child, 1 Salk. 31. In personal suits in Admiralty for wages 
against the master or owner, which a reference to the Court Books 
shows were frequent in the last century, the cause of action must 
have been breach of a contract, either express or implied ; and in 
modern cases it has been said that the wages lien arises hy contract, 
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that the seaman contracts for his wages upon the credit of the ship 
(see The Lady Durham, 3 Hag. Ad. 196,201). That mere service per- 
formed or work done at sea did not give the Admiralty jurisdiction 
is evident from the frequent prohibitions which issued to the 
Admiralty in suits upon charter parties and bills of lading. 

Though the general jurisdiction of the Admiralty in wages suits 
has long been established, the question whether there is a mari- 
time lien for wages does not appear to have ever been argued or 
decided. It has always been assumed that the lien exists, and 
there are numerous modern cases in which it has been enforced. 
It has moreover been incidentally recognised in modern Acts of 
Parliament (6 & 7 Vict. c. 111, s. 16; 17 & 18 Vict. e. 104), and 
there can be no doubt as to its existence at the present day. 
Whether the distinction between the right to sue ix rem in Admi- 
ralty and the right conferred by a maritime lien was sufficiently 
considered in the early cases which assumed the existence of the lien 
may be doubted. 

The wages lien is highly favoured in point of priority. It is 
preferred to bottomry and salvage liens of earlie. date, and even to 
a bottomry lien of later date ; the principle upon which a later bond 
is preferred to an earlier one, and subsequent salvage to prior 
bottomry, not applying as between wages and subsequent bottomry ; 
The Louisa Bertha, 14 Jur. 1006; The Union, Lush. 125, 137; The 
Sydney Cove, 2 Dods. 11. 

The master’s lien for wages and disbursements depends entirely 
upon statute. It has been decided that the lien exists with regard 
to disbursements as well as wages; The Mary Anne, L. R., 1 A. & 
E. 8; but upon grounds which do not seem to be conclusive. The 
decision in question turns upon the words of the Statute, 24 Vict. 
¢. 10, 8. 10, and throws little light upon the general subject. 

It has been assumed that charges for towage and for pilotage give 
rise to a maritime lien. Im Zhe St. Lawrence, 5 P. D. 250, such 
charges were, by consent, paid out of the proceeds of the sale of the 
ship in priority to a bottomry bond; and this course appears to 
have been approved by Dr. Lushington ; 7/e Constancia, 10 Jur. N.S. 
845. Yet it isdoubtful whether the Admiralty Court ever exercised 
jurisdiction in claims for towage prior to the passing of the Admiralty 
Court Act, 1840, (see Zhe Wataga Sw. 165); and in a recent case (The 
Heinrich Bjorn, 10 P. D. 44) it was said that there was no lien for 
towage. Pilotage charges have been recovered in Admiralty; but, 
although there is no doubt as to the jurisdiction, there is no express 
authority that pilotage service creates a lien. 

The remaining case in which a maritime lien arises—collision— 
is of considerable interest and importance. The Roman law gave 
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no such lien; nor is there any trace of it in the medizval codes 
upon which the maritime law of this country is founded. Its 
appearance in English law is of quite modern date. Previously to 
the year 1851 there was considerable doubt as to the existence of 
the lien. In The Druid, 1 W. Rob. 391, 398, Dr. Lushington treated 
the question as open; and in another case, of about the same date, he 
expressly stated that collision did not give rise to a lien. The 
accuracy of the report of this latter case has been doubted, and it is 
certain that in subsequent cases the learned judge asserted and 
enforced the lien; see Te Bold Buceleugh, 3 W. Rob. 220; The Mary 
Anne, L. KR. 1 A. & E. 8,11. In 1850 the question came before 
the Privy Council upon appeal from Dr. Lushington in The Bold 
Buecleugh, 7 Moo. P. C. C. 267, and was decided in favour of the lien. 

The circumstances of that case were as follows. A collision 
occurred between The Bold Buceleugh and The William. The owners 
of The Bold Buecleugh sold her after the collision. Shortly after- 
wards, and as soon as she came within the jurisdiction of the 
English Admiralty, she was arrested at the suit of the owners of 
The William. The purchaser, her owner at the date of the arrest, 
appeared in the Admiralty Court under protest and contended that 
she could not be liable in his hands for the collision which occurred 
before he bought her. It was held both by Dr. Lushington and the 
Privy Council that the sale did not exonerate the vessel from the 
liability of being sued. It should be mentioned that proceedings 
had been taken in Scotland against the owner of Ze Bold Buceleugh 
previously to her arrest in England to recover damages for the 
collision, and it appears that the purchaser of Z/e Bold Buceleugh 
knew that such proceedings had been taken. The case is not, 
therefore, so strong as it would be if the purchaser had had no notice 
of the collision; but both Dr. Lushington and the Privy Council 
seem to have been of opinion that, even in the hands of a ond fide 
purchaser for value without notice of a collision, the vessel would 
remain liable, and the decision is commonly cited as an authority 
for that proposition. 

The principle upon which the lien for bottomry, salvage, and 
wages is founded has no application in the case of collision. Here 
there is no preservation of property, no necessity of the ship to be 
relieved ; nor is there any obvious reason why the sufferer by col- 
lision should acquire a charge upon the instrument by which he is 
injured. It has been suggested that the right to proceed against 
the ship has its origin in the noxal action of Roman law; and, 
the common practice of personifying the ship and identifying her 
with the acts of those on board lends colour to this suggestion. 
‘The wrong-doing ship, and similar expressions ascribing fault to 
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the ship herself, are of constant occurrence in collision cases. But 
this universal habit of personifying the ship is nothing more than a 
metaphorical expression—a form of speech, convenient for some 
purposes, but often misleading. It cannot be used as an argument 
in favour of the liability of the ship where the owners are not liable 
at common law; see 7he Halley, L. R., 2 P.C. 193, 201; The Parle- 
ment Belge, 5 P.D. 197, 218. There are, indeed, decisions of the 
Admiralty Court that the ship may be liable where her general 
owners (as distinguished from pro Ade vice owners such as charterers) 
are not liable at common law. Some of these decisions have never 
been submitted to a court of appeal (e.g. Ze Lemington, 2 Asp. Mar. 
Law Cas. 475; The Ruby Queen, Lush. 265), and they seem to estab- 
lish the startling result that the ship of A may be seized and sold in 
order to recompense B for injury sustained by reason of the fault of 
C, who was not A’s agent or servant. But it is extremely difficult 
to reconcile these cases with the principle of the decisions of the 
Privy Council and the Court of Appeal in The Halley, L. R., 2 P.C. 
193, and The Parlement Belge, 5 P.D. 197, which was that ‘the 
liability to compensate must be fixed, not merely on the property, 
but also on the owner through the property.’ The question is not 
without difficulty, for notwithstanding this dictum of Brett L.J., in 
The Parlement Belge, there seems no doubt that the damage lien is 
not determined, and may be enforced, although the owner be dead 
or bankrupt, in which case the sufferer would have no remedy at 
law. 

The fact that by the ancient law of the Admiralty, and by the 
maritime codes upon which that law is founded, the liability of 
the owner of the wrong-doing ship was unlimited (7ie Dundee, 1 
Hag. Ad. 109,120; The Volant, ib. 383, 387; The Mellona, 3 W. Rob. 
16, 20; Gale v. Laurie, 5 B. & C. 156, 164; Cope v. Doherty, 4 K.& 
J. 367, 378), is opposed to the suggestion made by more than one 
writer (Bynkershoek, Quest. Jur. Priv. iv. 20; Holmes, The Common 
Law, pp. 26, seg.) that the liability of the ship is founded upon some 
such idea as that involved in the noxal action of the Roman law 
and in the deodand of English law. The widely prevailing law that 
the liability of the shipowner for collision is limited to the value of 
his ship (estimated, in this country, in an arbitrary manner), together 
with the freight she is earning, has no connection, historically, 
with noxae deditio or deodand. In this country it is of compara- 
tively modern origin, being the creation of Statutes of which the 
earliest was passed in the year 1734, avowedly for the relief and 
protection of shipowners, and in imitation, probably, of similar 
legislation in Holland; see per Abbot J., Gale v. Laurie, 5 B. & C. 
156, 163. In the face of these facts it is difficult to contend that the 
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liability of the ship in Admiralty or that the damage lien has any 
connection with noxae deditio or with deodand. In truth, the lien 
appears to have been established for the first time by the Privy 
Council in The Bold Bueeleugh. Although it is now too late to 
question that decision, it may be doubted whether the distinction, 
which by subsequent cases has been clearly established, between the 
right to proceed in Admiralty against the ship and the right con- 
ferred by a maritime lien was sufficiently considered by the Privy 
Council. It is clear that at the present day the right to proceed 
against the ship in Admiralty is not confined to cases where a 
maritime lien exists. It cannot now be maintained that a maritime 
lien is in all cases, as it was held to be in the case of The Bold Bue- 
clengh, the foundation of the proceeding in rem; see The Two Ellens, 
L. R.,2 P.C.161. Though there are strong reasons for holding that 
it exists in all cases of collision, it remains to be decided whether 
there is a lien in cases where the Admiralty jurisdiction is statutory, 
and the Statute does not in terms create a lien. 

The ‘damage’ lien ranks high in order of priority. It is preferred 
to prior bottomry and wages upon the ground that the lender upon 
bottomry may advance his money or not as he chooses, whilst the 
sufferer by collision has no option, and his remedy is in many cases, 
especially where the ship is foreign, against the ship alone; The 
Aline, 1 W. Rob. 111, 118. 

In a recent case (Zhe Ieinrich Bjorn, 10 P. D. 44) the question 
was much discussed whether the supply of necessaries to a foreign 
ship in this country creates a lien. The decision—that no lien is 
created —turns upon the words of the Statute, 24 Vict. ¢. 10,8. 6; but 
in order to.construe the Statute, and to discover the practice of the 
Admiralty Court, Fry L.J., in delivering the judgment of the Court 
of Appeal, carefully examined the authorities and the history of the 
subject generally. As this case is understood to be still sub judice, 
an appeal to the House of Lords being intended, we abstain from 
discussing the correctness of the decision’. There is, however, one 
point of some importance in the history of the law as to maritime 
lien which may be noticed in connection with this case. It has 
been stated upon high authority that by the Roman law, and by 
the law of those countries whose codes are founded upon the Roman 
law, the material-man acquires a lien upon the ship; 3 Kent's 
Comm. 168; Maude and Pollock on Shipping, 4th ed. 96; and see 
per Sir J. Nicholl, Zde Neptune, 3 Hag. Ad. 136, 140; per Jervis 
C.J., Stainbank v. Fenning, 11 C. B. 51, 88; per Chelinsford C., Cas- 
' Since these pages were in type the House of Lords has affirmed (5th April, 1886) 


the decision of the Court of Appeal that the supply of necessaries to the Heinrich Bjorn 
created no lien. 
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trique v. Imrie, L. R., 4 H. L. 447; per Dr. Lushington, T/e Midilia, 
1 W. Rob. 1,6. This seems to be, at least as regacds Roman law, 
too wide a statement. The fact is, that although as between hypo- 
theeation creditors, he who advanced money for the repairs or relief of 
the ship, and (probably) one who himself repaired her, was preferred 
to the other creditors of like degree, there is no authority to show 
that by the Roman law the mere supply of necessaries or execution 
of repairs gave rise to a tacit hypothee. It has been pointed out 
that although the repairer of a house acquired a tacit hypothec upon 
the house (D. 20, 1, 1; D. 42, 5), the repairer of a ship acquired no 
hypothee ; and the reason is given—‘non enim eadem causa est aedi- 
ficii reficiendi et navis aut alterius rei conservandae. In aedificiis 
tuendis sarciendisque publicas utilitas versatur;’ Donellus, De 
Pignore, Hypotheca, cap. 4. The authorities in favour of the sup- 
posed hypothee or lien appear to be the following passages in the 
Digest. The first, in the chapter entitled ‘Qui potiores in pignore, 
is as follows :—‘Interdum posterior potior est priori; ut puta si in 
rem istam conservandam impensum est, quod sequens credidit, 
veluti si navis fuit obligata et ad armandam eam vel reficiendam 
ego credidero;’ D. 20, 4, 5. This seems clearly to relate to the 
priorities of creditors by way of hypothecation or pledge as between 
themselves. The other passage usually cited in favour of the lien 
is D. 42, 5,26: ‘Qui in navem exstruendam vel instruendam credidit 
vel etiam emendam privilegium habet.’ Emerigon, Contrat a la 
Grosse, ch. 12, 8. 1, points out that the priri/eyivm here spoken of 
was of no avail as against a hypothecation creditor: ‘Ce privilége 
était purement personnel ; il nétait bon que pour écarter les créan- 
ciers chirographaires, et n'avait aucune vertu contre les hypothé- 
eaires. And he cites the Code, ]. 9, in support of this opinion : 
‘Eos qui acceperant pignora, cum in rem actionem habeant privi- 
legiis omnibus quae personalibus actionibus competunt praeferri con- 
stat.’ Cf. Pothier, Pandectz, c. xx, tit. 2, art. 1, note (2); Vinnius Select. 
Quest. 1. 2, ¢. 4. However this may be, there is no doubt that in 
France (2 Emerigon, Contr. 4 la Grosse, ch. 12, s. 2), in Holland 
(Voet. ad Pand. xx. 2, 29), and probably in other countries whose 
codes were founded upon that of Rome, the priri/egivm accorded by 
the civil law to the material-man became at an early date equivalent 
to a charge or lien by way of hypothecation. Although in French 
law the material-man’s right is styled priri/ege, it is in fact equivalent 
to an hypothéque ; the former word being used only because a ship, 
being an immoveable, cannot, properly speaking, be the subject of 
hypothéque. 

Whether upon grounds of public policy it is desirable that the 
supply of necessaries to a foreign ship should in this country give 
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rise to a maritime lien in favour of the material-man is a question 
to which the case of The Ieinrich Bjorn will call the attention of the 
shipping community. Foreign law is generally, if not uniformly, in 
favour of the lien in some shape or other; on the other hand is to 
be considered the injury to credit and injustice to third parties which 
may result from secret charges of this nature. The persistent refusal 
of the Common Law Courts to recognise in the Admiralty Court a 
jurisdiction founded upon the material-man’s lien shows the extreme 
repugnance of English law to secret liens; and the strength of the 
argument in favour of the lien has been greatly weakened by the 
multiplication of banks and the introduction of steam and telegraph. 


R. G. MARSDEN. 
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MR. JUSTICE PEARSON. 


HAVE been asked by the Editor of this Review to give my 

personal reminiscences of Sir John Pearson. As a counsel 

in the Court of the late Judge, a sometime comrade of his at the 

jar and, I am happy to be able to add, one of those who enjoyed 

his private friendship, I have felt it my duty to comply with the 

request, and to subscribe my name, in aécordance with the Editor's 
wish, by way of authenticating my means of knowledge. 

The news of Sir John Pearson’s death, which reached Lincoln's 
Inn in the afternoon of May 13, was received with profound regret 
by the entire profession. No one could have done more during his 
too short tenure of oftice—barely three years and seven months—to 
command the respect of those who came in contact with him as a 
Judge, or to win the affection of those who knew him as a man. 
Of him that may be truly said, which experience shows us does not 
universally hold, that his reputation at the Bar was good, but that 
his reputation on the Bench was better. While at the Bar, Mr. 
John Pearson occupied a far less conspicuous place in the public 
eye than many of his contemporaries who woulu now willingly 
acknowledge themselves not to have been his equal in point of 
logical power and grasp of legal principles. A quiet unobtrusive 
manner, a disinclination to gratify the client by excursions into 
irrelevant matter, an inability to urge with apparent earnestness 
a legal argument not believed in by the speaker, are drawbacks 
from the qualifications of an advocate who has to deal with a 
desperate case. They were characteristics of Mr. John Pearson, 
who accordingly discovered early in his career that desperate cases 
seldom came his way. But these very qualities were exactly those 
which fitted him for the discharge of the judicial function. Gifted 
naturally with a tenacious memory, and with a power of rapidly 
apprehending and marshalling facts, he had no difficulty in ap- 
plying to them the appropriate legal principles ; and although he 
was, like all men, liable to error, his decisions were rarely reversed. 
Whether sitting in Court or in Chambers, he never indulged in any- 
thing approaching to sarcasm, or discomposed a counsel, solicitor, 
or clerk, by making a remark which could inflict pain. Yet he 
was ruthless in laying bare a fallacy, or disentangling a chain of 
false reasoning, while his good-humoured shake of the head often 
puta stop to a flood of eloquence which, if checked by rougher 
means, might have given cause for irritation. 





374 The Law Quarterly Review. (No. VIL. 


The relations between a Judge of the Chancery Division and the 
members of the Inner Bar who habitually practise before him are, 
it must be confessed, highly exceptional, and have scarcely a 
parallel elsewhere. In the old Court of Chancery, professional 
etiquette required that Queen's Counsel should, within a year 
from their promotion to ‘silk, select a particular Court as the 
scene of their future labours. This custom had much to recommend 
it, and gave great satisfaction to the suitors, securing, as it did 
in nineteen cases out of twenty, the personal attendance of the 
leaders retained ; the twentieth case being that in which they hap- 
pened to be at the same time engaged in the Court of Appeal or 
the House of Lords. When the Judicature Act came into force 
in November 1876, it was decided to adhere to the old rule, and 
accordingly the Equity leaders distributed themselves among the 
several Judges of the Chancery Division as they had previously 
done among the Vice-Chancellors. In the early days of trials of 
actions with witnesses—a novelty then in Equity procedure—some 
temporary disturbance of these arrangements took place by the 
introduction of Common-law advocates as a light auxiliary force, 
but the practice fell into comparative disuse as soon as it was 
ascertained that there were no mysteries in cross-examination, 
or none which could not be easily fathomed. Thus the Equity 
Rar was soon abandoned to the exclusive management of its 
own affairs without any further interference on the part of the 
Circuiteers. 

This peculiar form of forensic Home-rule has some disadvan- 
tages. The idiosyncrasies of the individual Judge become obvious, 
in course of time, to his permanent bar; and, if he has a known 
weak side, it is constantly exposed to attack. Moreover, Judges 
are, after all, human beings with personal likes and dislikes, which 
are most effectually neutralized when they sit together. With a 
single Judge and a stationary front rank, the risk of creating a sense 
of injustice by appearing to favour one man above another, ‘s too 
serious to be overlooked. It was one of Sir John Pearson’s many 
merits that he was entirely free from any imputation of this 
sort. He knew no distinction of persons. His temper was doubt- 
less often sorely tried, but its evenness was never ruffled. The 
youngest tiro had no more cause to feel embarrassed in addressing 
him than the most accomplished veteran, for his uniform courtesy 
was extended to all alike, and, as he was not over-anxious about 
his own dignity, it effectually took care of itself. Himself per- 
fectly open and frank minded, he was incapable of unjustly 
suspecting others. Absolutely without personal vanity, he did 
not easily take offence. In a word, the instincts of an English 
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gentleman were part and parcel of his nature, and gave the tone 
to his entire bearing. The sturdy independence for which he 
was noted at the bar clung to him after he was raised to the 
bench, and rendered it impossible for him to be diverted by any 
fear of public criticism from the single aim which actuated his 
life—that of conscientiously doing his duty. 

So much I have thought it right to say as to the moral attri- 
butes of the late Judge. Let me add a few words as to his special 
intellectual attainments. It is no part of my purpose to discuss 
the legal value of his numerous decisions, no one of which was, 
I believe, ever written before it was pronounced. They will be 
found scattered through the last ten volumes of the Chancery 
Division Reports, and are of a most miscellaneous description. 
The present method of assigning causes by rota has, when not arti- 
ficially meddled with, rendered the distribution of Chancery busi- 
ness a matter of pure chance; but if a right of selection had 
remained to the suitor, it is probable that Sir John Pearson’s 
Court would have absorbed most of the cases involving nice 
points of Conveyancing and Real Property. In this department 
of law he was learned without being pedantic, enjoying a passage 
from Coke upon Littleton or Fearne on Contingent Remainders, 
as keenly as statesmen of the days of Pitt and Fox enjoyed their 
quotations from Virgil or Horace. . 

The leading feature of Sir Join Pearson's judgments was 
their sterling good sense, and this was evi.ced quite as frequently 
in those that are not reported as in those that are. He never 
allowed himself to degenerate into a judicial machine, and 
was constantly suggesting short cuts which put an end to 
family or other differences to the satisfaction of all concerned. 
In one case, I remember, he took the bold step of intimating that 
he should indefinitely postpone judgment, it being, in his opinion, 
undesirable that mutual animosity should be inflamed by carrying 
the litigation to its bitter end. This stroke of Fabian policy 
speedily led to a compromise of the action, and as both parties 
were in the wrong, neither had any reason to complain. 

I do not detract from these admirable qualities when I add that 
Sir John Pearson had not the brilliancy of a Bethell or a Cairns. 
We do not require brilliancy in a Judge of First Instance. What 
we do require is a general aptitude for coping with every class 
of business that comes before him, coupled with a capacity for 
seizing the points of a case and divesting it of all needless details. 
The judicial faculty, like the artistic, involves, for its due exercise, 
a sense of proportion. It is but lost labour to pay equal attention 
to the texture of the fringe and to that of the garment to which it 
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is tacked. Without compression and concentration the business of 
the country cannot be got through unless the number of our 
Judges is to be greatly increased. Especially is this the case 
in actions with witnesses, which have a tendency to fall so terribly 
into arrear as to drive the litigants to settle on any terms rather 
than endure the law's delays. If the Lord Chancellor could obtain 
a return of the number of briefs in this class of actions which have 
been gathering dust for more than a twelvemonth in the chambers 
of leading equity counsel, he might make out a strong plea for 
enlarging the judicial staff; if he could also get at the number 
of cases which have been strangled in their birth, or reluctantly 
referred to private arbitration owing to the inadequacy of our 
existing judicial arrangements, he might succeed in softening the 
hard heart of the Chancellor of the Exchequer himself. 

Three illustrations, out of many that might be given, of the 
general ability of the late Judge may be fitly inserted here. The 
first and second came under my personal observation. Of the 
third I have been lately reminded by Lord Justice Bowen. In 
1882, a few months before he quitted the bar, Mr. John Pearson 
unexpectedly found himself entrusted with the leading brief for the 
defence in a patent action set down for trial in the Court of 
Mr. Justice Fry, before whom he then practised. The specification 
of the patent, which, unfortunately for the plaintiff, contained com- 
posite claims, related both to the telephone and the phonograph, 
and the case was one which could not be properly handled 
without a tolerably close acquaintance with abstruse electrical 
and mechanical principles. Of the former at least Mr. Pearson, 
who had never since he left Cambridge allowed himself to stray 
into the fascinating paths of physics, was, as he freely admitted 
to his associates, almost entirely ignorant—about as ignorant 
as Ampére or Faraday of the ‘rule in Shelley's case.’ Now, 
electrical conceptions are not mastered in the course of a few 
days’ study, depending, as they do, on accurate views of the 
persistency and transmissibility of force under conditions not 
commonly met with. Even the simplest electrical terms, however 
well explained in text-books, will not be fully understood by 
those who have not to some extent observed the phenomena they 
represent in the course of actual laboratory work. I have very 
recently refreshed my memory by looking through the 59 printed 
folio pages which contain Mr. John Pearson's address. There are 
a few curious slips in it, from a scientific point of view, but, on 
the whole, it is a most creditable performance and shows consider- 
able knowledge of the subject. Professor Sylvanus Thompson, 
who acted as his mentor both in and out of Court, has since 
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described to me the pains he took in the case, and how desirous he 
was to leave no stone unturned in order to do justice to his client. 

The second illustration is, perhaps, still more striking, because 
there was not the same opportunity for previous preparation. It 
happened that in 1883 he was called upon to try and decide the case 
of a highly intricate chemical patent. The ‘ New Chemistry.’ if 
that can be called new which has now been taught for a quarter 
of a century, had been up to that moment a sealed book to the 
late Judge, and he probably then for the first time heard of the 
laws of quantivalence and isomerism in connection with the 
synthesis of organic compounds. Yet he dealt with the subject in 
the most lucid manner, and showed that he thoroughly knew what 
he was about by dictating to Sir Henry Roscoe the conditions under 
which he was to make a special experiment for the guidance of 
the Court. His judgment was reversed by the Court of Appeal, 
but one of the three Lords Justices dissented from his colleagues 
and delivered an elaborate judgment in favour of Sir John 
Pearson’s view. (Badische Anilin und Soda Fabrik v. Leviustein, 
24 Ch. Div. 156 8. C., 29 Ch. Div. 366.) 

The remaining incident to which allusion has been made occurred 
a little earlier in his judicial career. Shortly after his appointment 
it fell to his lot, as it used then to fall to the lot of all the Equity 
Judges who had been appointed since the Judicature Act, to have to 
go on Circuit. As Sir John Pearson had had hardly any experience 
of juries, and none at all of criminal prosecutions, the situation was 
embarrassing. He consulted Lord Justice Bowen as to what Circuit 
he should choose, if choice were afforded him, and he was advised 
to select the Northern. Now the Northern Circuit business is the 
heaviest of all, but then, and for this very reason, it has always a 
very strong Bar; and the advice was given on the theory that 
a Judge of parts and good sense, with experience and high-minded 
counsel before him, cannot go very far wrong. The Lord Justice 
tells me he has reason to believe that the result turned out to be 
entirely satisfactory, and I well recollect hearing Sir John Pearson 
say that he felt very grateful for the timely hint. 

I began this notice by recording the impressions which the per- 
sonality of Sir John Pearson created upon those immediately about 
him. I cannot conclude it better than by returning for a moment 
to the same point. The last words which he spoke to any member 
of the profession were, I believe, spoken to the present writer in the 
afternoon of April 17, after a long and interesting conversation in 
his private room at the Royal Courts, in reference to his distressing 
malady and the operation he had been doomed to undergo. He had 
been sitting in his Court during the usual hours with exemplary 
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fortitude, and had got through a good deal of interlocutory business 
with his customary despatch. As the interview drew to a close 
and I had expressed a fervent hope that all would go well, he rose 
and said, in his pleasant way,‘ Well, my dear friend, if I never 
come back, it will be satisfactory to know that I leave no judgment 
reserved and no case part heard.’ The next morning at ten o'clock 
he surrendered himself into the hands of one of our most skilful 
surgeons, but, in spite of all the resources medical science could 
command, and of all the alleviations the tenderest nursing could 
suggest, he succumbed from sheer exhaustion on the twenty-fifth 
day. During the intervals of his consciousness, his one anxiety 
was that neither the public, nor his bar, should suffer by a prolonged 
closing of his Court, and it was by his special request that applica- 
tion was made to the Lord Chancellor to provide a Judge to take 
his place in the first week of the Easter sittings. His characteristic 
sense of duty and thoughtfulness of others were with him to the 
end. We followed him to his grave in Brompton Cemetery with 
sorrowful and loving hearts. And as we looked down on his flower- 
strewn coffin, sunk deep into the fresh dug earth, we, one and all, 
felt that we had consigned to its last resting-place the tenement of 
a spotless soul. 
Montague Cookson. 
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REVIEWS AND NOTICES. 
[Short notices do not necessarily exclude fuller review hereafter. | 


The Lex Aquilia. By Erwin Grveeser, Dr. Jur, M.A. Oxford: 
Clarendon Press. 1886. 8vo. xxv and 288 pp. 


Tue resolution of the authorities of the University of Oxford to give 
more prominence than hitherto to the study of Roman Law as embodied 
in the Digest is much to be commended. There is not, of course, the same 
necessity for familiarity with its contents as in Germany. Over a great 
part of the Empire the Justinianian texts are still formally authoritative ; 
and in the Supreme Court at Leipzig, when an appeal is under considera- 
tion from Bavaria say, or Wurtemburg, or one of the Thuringian duchies, 
one may hear the pleaders quoting the words of Paul, Ulpian, or Papinian 
as freely as with us they would found on a judgment of the House of 
Lords, and see the books of the Corpus Juris passing from hand to hand 
on the bench as if they were so many volumes of the Statutes of the 
Realm. Under such circumstances a fair acquaintance with the Digest 
and the Code is not only expected of but is essential for every lawyer who 
desires to make way in his profession; and the Universities make pro- 
vision, more or less ample, for his introduction to the study of them as part 
of his academical instruction. But even where, as in England, such utili- 
tarian considerations can exercise little influence, it is very desirable that 
the law schools, whether of the Universities or of the Inns of Court, should 
do what they can to encourage the study of something more than the 
History and Institutes of the law of Rome. These are valuable in them- 
selves, and a knowledge of them is happily now universally regarded as 
a necessary part of the training of every aspirant to the bar. But an 
element in their value is this,—that they equip the student for the 
intelligent appreciation of the master-pieces of practical jurisprudence 
preserved in the Digest. For the man who reads Roman law as a pro- 
fessional training, rather than in the expectation of having to deal with 
it as authoritative positive law, the study of the very words of the great 
jurists of the first two centuries and a half of the empire is likely to prove 
more profitable than the most careful perusal of the most perfect systematic 
treatise of a Savigny, a Windscheid, or a Brinz. Be the doctrine there 
expounded ever so true, precise, and complete a reproduction of that con- 
tained in the Roman texts, yet it is doctrine only. It can teach little 
or nothing of the surpassing art of the Roman jurists,—the apparently 
instinctive skill with which they dissected a case, exposed its points, and 
discovered and applied the rule that was to determine the question to 
which they gave rise. 

Sensible of the importance of this direct intercourse of the student with 
the coryphaei of Roman jurisprudence, Professor Holland and Mr. Shadwell 
a few years ago published a judicious selection of titles from the Digest. 
But there was little more than the bare text; the apparatus did not extend 
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beyond a brief analytical head-note to each title, and a few references to 
parallel passages in other parts of the Corpus Juris. More recently Mr. 
Roby has published the title De Usufructu, which he has furnished, from 
the abundance of his stores, with a wealth of notes that to many students 
is apt to prove an embarras de richesses. Now the Board of the Law 
Faculty of Oxford has taken up the matter; and has prescribed the 
title Ad Leyem Aquiliam as a subject of study for candidates for honours in 
the Final School of Jurisprudence. It is rather a favourite title for aca- 
demical exercitations, and, as it happens, has for the last two years been 
prescribed for the graduation examination in Edinburgh, along with that 
De Ret Vindicatione. Its advantage is that it is of much human as well as 
legal interest; full of illustrations that attract from their resemblance to 
events of every-day life, and comparatively free from abstruse technicalities 
of law. What is perhaps a disadvantage is this,—that, although of consi- 
derable length, it wants that diversity of authorship which is met with in 
many other titles. That Ulpian, to whom we owe a full third of the 
Digest, should figure largely in it, is natural; but here his contribution 
runs to about three-fourths of the title, while that of Papinian, acutissimi 
ingenii vir et merito ante alios excellens (Justinian in Cod. vi. 42, 30), does 
not exceed half a dozen lines. ; 

Dr. Grueber, whose assiduity as Reader in Roman law is on all hands 
acknowledged to have conduced materially to the attainment of that higher 
standard in legal education for which Oxford has of late years been dis- 
tinguished, is of opinion that this new departure will fail to produce the 
good results the Board anticipate unless the student have beside him a 
commentary on the Aquilian law for constant reference. I am disposed to 
think—and probably Dr. Grueber will not dissent—that tutorial instruction 
would be more advantageous, especially if accompanied with a printed 
memorandum of references to other passages in the texts explanatory of 
doubtful and incidental points. With a translation and commentary always 
before him a man is apt to take things too easily, to shirk independent 
research, and, above all, to be tempted to be too indulgent to his memory 
as regards what he has learned in his Institutes. With tutorial teaching his 
attention can be drawn ever and again to the merits or defects of the 
treatment of particular passages,—a thing not impossible, but that would 
be tiresome, in print ; and his knowledge can be tested on collateral points 
of law, whose apprehension is often necessary to the thorough understanding 
of the question directly under discussion, but familiarity with which is in most 
cases presumed by the Roman jurists. It is for this reason that in Germany, 
although exegetical courses of lectures are not infrequent in the Uni- 
versities, the best of this sort of work is done in the so-called privatissima 
or in the law seminaries (Seminarien). Of books such as this of Dr. 
Grueber and that of Mr. Roby De Usufructu, the generally prolific press 
of Germany has during the last half century produced but few. I cannot 
at this moment recall any others than Francke’s on the title De Hereditatis 
Petitione, which was not written for students (and is prefaced with the 
remark that ‘a commentary on a single title, according to the sequence of 
its constituent fragments, may to many seem strange, and at the present 
day is certainly unusual’); and that of Bethmann-Hollweg on the title De 
Pignoribus, which was a reproduction in his old age of the substance of 
some of his early exegetical lectures, and meant to serve as an indication for 
teachers of what an exegetical course should be. In France I know only 
of Demangeat’s commentary on the title De Duobus Reis, originally a 
eourse of lectures, and Pellat’s two volumes on the titles De Rei Vindicatione 
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and De Jure Dotium, both written for private study by men preparing for 
their final examinations. This paucity of treatises of the sort, especially in 
Germany, where the Digest is supposed to be in the hands of every lawyer 
and every law-student, and where it has found its most successful inter- 
preters, seems to show that, according to the experience of the ( ‘ontinental 
law schools, oral instruction is the better method of preparing the student 
intelligently to appreciate the ipsissima verba of the great Roman 
jurists. 

In default of competent tutorial assistance a man to whom the Digest is 
a new field cannot for a time adventure upon it very profitably without some 
such aid as this which Dr. Graeber has provided for him. Though intended 
primarily to meet the necessities of students reading for the Oxford exami- 
nations, it will yet be welcomed within a much wider circle as a valuable 
contribution to an extremely interesting brauch of the law, and as a repertory 
of doctrine on tortious damage from which even the practitioner may derive 
many a useful hint. It opens with an Introduction, ‘intended to inform the 
reader shortly as to the use of the Corpus Juris Civilis in general, keeping 
however in view the special topic’ to be dealt with. The remainder of the 
volume is divided into two Parts. * Part I. contains an interpretation of all 
passages of the title Ad legem Aquiliam, in the order in which they follow 
each other in the Digest. Part IL. is devoted to a systematic exposition of 
the Roman law of damage to property ;’ and is followed by a Summary, which 
serves so far the purposes of a table of contents and an index. In the First 
Part, under each separate passage as it stands in Mommsen’s edition, Dr. 
Grueber gives a translation and a commentary, usually adding a reference to 
one or more standard modern German text-books. It is natural that he 
should have a preference for the authority of his own countrymen, who for 
the last hundred years have stood in the van as expositors of Roman juris- 
prudence. But only one of those whom he quotes writes in any detail on 
the Aquilian law (Pernice, Die Sachbeschidigung) ; and for his immediate 
purpose it might have repaid him to have consulted some of the earlier 
treatises, such as Antoine Favre's exegetical commentary on the statute (in 
the second volume of his Rationalia in Pandectas), and the systematic expo- 
sitions of Suarez de Mendoza (in the second volume of Meerman’s Thesaurus) 
and Gerhard Noodt. Ihave little doubt that it was after due consideration, 
and in the light of his experience as a teacher, that Dr. Grueber furnished 
each separate text with both a translation and a commentary; but some 
critics may be disposed to think that the latter might have been sufficient, 
and been made the vehicle for the explanation of any words or phrases that 
really stand in need of interpretation. As regards not a few passages 
a different set of critics may dispute the necessity of anything in the way of 
comment, holding the text to be, alike in its letter, its fact, and its law, as 
plain as any amount of paraphrase can make it. There may be some truth 
in both criticisms when levelled at particular texts. But great part of the 
title is none the worse of translation, and still more of it stands in need of 
comment ; and Dr. Grueber has probably followed the safest course in avoid- 
ing exceptional treatment and preserving uniformity of method throughout 
the exegetical division of his book. His translations, apart from a few slips 
of no great moment, one or two avoidances of difficulties by simply ignoring 
them, and a somewhat frequent carelessness in the use of particles, are fairly 
accurate renderings of the originals ; deficient it may be in their representa- 
tion of the vigorous but not inelegant straightforwardness of Ulpian and the 
more rugged force of Paul, but yet clear and unconstrained, though occa- 
sionally revealing that their author is writing in what is to him a foreign 
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language. This is not so apparent in the commentary; and in the syste- 
matic exposition that follows there is little to remind one of it. 

This Systematic Exposition, while it contains a certain amount of 
additional matter, mostly historical, is substantially (and to a great extent 
unavoidably) a repetition in another shape of what has already been ex- 
plained in the Commentary. In sections 1 and 2, Dr. Grueber discusses 
the date of the Aquilian enactment, and its relation to the earlier law on 
the subject of tortious damage to property. He is inclined, with most 
authors who have entered upon the question, to regard it as a plebiscit of 
the year of Rome 467. As our only authorities for this opinion are Theo- 
philus and one of the scholiasts of the Basilica, some writers of repute are 
indisposed to place much reliance upon it ; but if there be truth in the theory 
of Ferrini (adopted by Zachariae von Lingenthal, the greatest living master 
of Byzantine law) that the so-called Theophilus was originally a paraphrase 
of Gaius, on which the Justinianian amendments were afterwards engrafted, 
its record as to the date of the Aquilian law gains in trustworthiness. The 
account Dr. Grueber gives of the provisions of the Twelve Tables about the 
penalties of wrongful damage to property, and which Ulpian says were 
mostly displaced by the Aquilian law, is based chiefly on Pernice’s book, a 
monograph by Carl Sell on the decemviral actio de rupitiis sarciendis, and 
Voigt’s Y//7 Tafeln. It is characterised by independent judgment to a 
certain extent; but also, I think, by too great readiness to accept the pro- 
positions of Voigt, whose reproduction of the Twelve Tables, more speculative 
than any previous one, is made use of (or at any rate quoted) by Dr. 
Grueber in preference to the much soberer one of Schoell. In section 3 the 
attempt is made to settle what were the precise words of chapters 1 and 3 
of the statute; (for chapter 2 related to a somewhat different matter, and 
went comparatively early into disuse). The result arrived at is this :— 


Cap. 1. Si quis servum servamve alienum alienamve quadrupedemve pecudem injuria 
occiderit, quanti ea res in eo anno plurimi fuerit, tantum aes ero dare damnas esto. 
(If one have unlawfully killed another’s slave, male or female, or another’s four-footed 
grazing beast, whatever may have been its greatest value during the year, so much in 
money must the delinquent pay to its owner.) 

Cap. 3. Ceterarum rerum (praeter hominem et pecudem occisos) si quis alteri damnum 
faxit, quod usserit fregerit ruperit injuria, quanti ea res fuerit in diebus triginta proximis, 
tantum aes domino [ero ?] dare damnas esto. (If one have done to another patrimonial 
damage of other things, i.e. otherwise than by killing a slave or four-footed grazing 
beast of his, in that he has unlawfully burned, broken, or torn something, whatever 
may have been its value in the preceding thirty days, so much in money must the 
delinquent pay to its owner.) 

This is probably as near a reproduction as can be reached. But, differing 
from Dr. Grueber, I agree with Pernice in thinking that the parenthetical 
words in the third chapter are an interpolation of Ulpian’s. Gaius (Dig. ix. 
2, 5: § 1), in reciting the words of the first chapter, says—et infra deinde 
cavetur, ut adversus infitiantem in duplum actio esset. It is quite true that 
a man who not merely disputed the amount for which he was liable in 
respect of a wrongful damnifying act charged against him, but denied that he 
had committed it, became liable in double damages under both heads of the 
statute. But probably this rule was originally a processual one, and first 
appeared in so many words on the Praetor’s Edict. I am not sure that Dr. 
Grueber has not altogether overlooked this duplication in his Systematic 
Exposition.—the absence of an index renders it difficult to say with 
certainty ; but at any rate I think he is right in assuming that it was not 
referred to in the plebiscit itself. 

A statute cast in so rigid a mould could not possibly have maintained its 
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authority all through the republic and the empire, and still survived as 
positive law in the Justinianian jurisprudence, unless it had undergone a 
process of restriction on the one hand and expansion on the other. All the 
agencies that in course of centuries bore a part in stripping the jus civile of 
its too tight-fitting envelopments contributed to this process. The inter- 
preting jurists narrowed its application by reading injuria or illegality as 
if it were culpa or fault; and on the other hand widened it by reading the 
ruperit of the third chapter as if it were corruperit, and thus brought 
within the statute every sort of direct damage to another person’s property. 
But the greatest advances were effected by the Praetors through the medium 
of their edicts. Their modus operandi was the promise of modified actions 
on the statute (tiles actiones) or actions on the case (actiones in factum) to 
persons complaining of patrimonial loss through another's misfeasance, but 
who nevertheless were not entitled to a direct statutory remedy, either 
because they were not strictly owners of what had been damaged and so 
not within the purview of the enactment, or because the damage had been 
caused only mediately instead of by the immediate physical action of the 
wrongdoer upon the damaged thing or person, as implied in the oeciderit, 
usserit, fregerit, ruperit, corruperit of the statute and its interpreters. The 
title Ad legem Aquiliam is full of allusions to the three different classes of 
actions to which, under praetorian rules, the statute gave rise; for in the 
time of the classical jurists the distinction was very familiar, and possibly of 
some material importance processually. Yet, as Dr. Grueber shows in an 
interesting section (§ 4) which he devotes to the subject, the opinions therein 
expressed, as to whether in particular circumstances an utilis actio or an 
action on the case was the proper remedy, are conflicting and irreconcilable. 
The discrepancy is not surprising, for a shade of difference in the details of 
acase might influence a jurist in one direction or the other: and that the 
compilers of the Digest should not have thought it worth while to attempt 
a reconciliation is sufficiently accounted for by the fact that, under the 
system of procedure which became all but universal in the time of Diocle- 
tian, and was still in observance in that of Justinian, the distinctions had 
become quite immaterial. It is a little strange to find in the title De 
negotiis gestis (Dig. ili. 5, 46, § 1) a declaration of this immateriality in a 
passage purporting to be from Paul’s Sentences. He is speaking of the 
action arising upon negotiorum gestio ; and the observation is attributed to 
him that it was of no importance whether it was framed as an actio directa 
or an actio utilis, since the subtleties of the formular system had disappeared 
with the general adoption of the extraordinaria judicia, and the two actions 
had become equally potent and equally effectual. This must surely be an 
interpolation of Tribonian’s; for in Paul's time the formular system was 
still in full vigour. 

In the next four sections Dr. Grueber proceeds to consider the nature 
of the act done that, according to the matured jurisprudence, justified pro- 
ceedings against the wrong-doer,—that it must be a positive act and not 
a mere omission (§ 5); that it must be done injurid, i.e. otherwise than 
in the exercise of a right (§ 6); that it must be attributable to fault, cu/pa, 
on the part of the doer (§ 7); and that it must result in patrimonial loss 
to another person (§ 8). The first of these propositions is established very 
satisfactorily. In the absence of obligation express or implied, conventional, 
legal, or constructive, no man is bound to do anything on another's behalf,— 
to rescue his drowning slave from the river, or to save his goods from the 
approach of fire ; the omission to do so therefore, even when it can be done 
with perfect safety, is in law no wrong. Some of the cases referred to in 
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the text, which seem at first sight to recognise liability for nothing more 
than omission, are clearly shown to be no exceptions to the rule that a man 
was liable only for acts of commission. For example,—a forester pruning 
trees by a road-side neglected to shout out when he was about to throw 
down a branch, and a slave passing that way, whom he had not seen, was 
hurt by it; a husbandman burning refuse in his field went to sleep instead of 
watching the blaze, and the fire caught his stubble, spread to his neighbour's 
field, and did mischief there ; or a surgeon, who had operated on a slave 
with apparent success, neglected to attend to the after-cure, and in consequence 
thereof his patient died. In all these cases the act done, though per se 
perfectly lawful, was yet such as to require some precautions, or some subse- 
quent care and attention, so as to prevent its possibly becoming harmful; their 
omission was held to make the otherwise lawiul act a culpable one; and 
if harm ensued, it was properly attributed to the positive act, and not 
to the omission, however much the latter might appear to be the immediate 
cause of damage. As for what Dr. Grueber regards as the double require- 
ment of tajuria and culpa, I have considerable misgiving. As I read 
the texts it appears to me that for the objective injuria of the statute 
a more advanced jurisprudence substituted subjective cu/pa, and that in the 
language of the classical and Justinianian jurisprudence, so far as the 
Aquilian law was concerned, the words were synonymous. The general 
idea involved in Aquilian cu/pa is thus stated (p. 223) :— 

‘ According to the decisions of the Roman jurists a person is considered to be in culpa 
if he has not observed the conduct which, under the particular circumstances, would 
have been observed by a di/igens pater familias. A diligens pater familias, however, 
is with the Romans, as a good housekeeper is with us, a person who is possessed of the 
qualities (skill, knowledge, experience) required for his work, and who also makes the 
efforts necessary to attain his object, and takes within the whole province of his action 
due care and foresight. Whatever such a man is accustomed to do or to forbear from 
doing is to be observed in order to avoid the objection of culpa (or culpa levis). But 
the conduct of the diligens pater familias implies only an average standard. No one 
can reasonably expect from a man that he should be possessed of qualities which are 
rarely to be found amongst men, or that he should use the utmost strength of which he 
is capable, or that he should be as cautious and careful as a man possibly can be. The 
standard is, however, an objective one. It is true the conduct of a diligens pater 
Samilias will vary, but it will vary only in accerdance with the circumstances of the 
case: the amount of the skill, strength, foresight, will always be determined by the 
nature of the business or work to be done, and in so far the standard is one and the same 
for everybody under the same circumstances. 

‘In accordance with there views a diligens pater familias will not undertake any 
work which he is not capable to do, and he will sometimes bestow a higher and some- 
times a lower degree of etfort and care. Consequently sometimes a comparatively high 
degree of diligence is required in order to avoid damage to one’s fellow-creatures, whilst 
in other cases very little diligence is sufficient to avoid liability on account of damage to 


property. 
. * * . * * x 


‘Not absolutely the omission of every conceivable care, but only of such care as 
reasonably might have been taken under the given circumstances, is to be taken into 
account, and in this sense the sentence in Dig. A. t. 44, pr.—in lege Aquilia et levissima 
culpa venit, is to be understood. If only the slightest thing should be neglected, which 
would have been observed by a diligens pater familias in the particular case, liability 
under the Aquilian statute would follow.’ 

This is quite unexceptionable ; and its application by Dr. Grueber to indi- 
vidual cases, alike in the Commentary and the Systematic Exposition, for the 
most part leaves nothing to be desired. He concedes that the nature and 
degree of diligentia, i. e. skill, care, foresight, and attention required of a man, 
in order to prevent what was done by him proving hurtful to another, 
necessarily varied according to circumstances; yet quite as correctly repre- 
bates the idea that, so far us the Aquilian law was concerned, there was any 
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recognition of gradation of culpa. Wherever there was defect, even the 
slightest, in the diligentia appropriate to the particular case, there there 
was held to be fault for which the delinquent was responsible. But I must 
enter my protest against the employment by Dr. Grueber of the phrase Culpa- 
compensation in connection with the doctrine of contributory fault. A 
barber had placed his shaving chair outside his booth, close to a playground 
where some game of ball was going on: while operating on a slave his razor 
was struck with the ball, with the result that a gash was made in the slave’s 
throat; Ulpian says that the barber was in fault in setting his chair in so 
dangerous a situation, but that if the slave knew of the proximity of the 
playground he also was in fault, and that his owner's claim under the sta- 
tute would consequently be excluded (Dig. ix. 2.11, pr.). A comical illustra- 
tion, suggestive of the blue skies and free-and-easy habits of Italy; but, on 
Ulpian’s hypothesis, a good enough illustration of contributory fault excluding 
Aquilian reparation: not however because the slave's fault balanced and was 
to be set-off against that of the barber, but on the principle embodied in the 
brocard—qui sua culpa damnum sentit, damnum sentire non censetur (comp. 
Dig. 1. 17, 203). Neither in this, nor in any other of the illustrations 
of contributory fault that are scattered through the title Ad legem Aquiliam, 
is there the slightest allusion to compensatio culpae. It would have been 
strange if there had been. The cu/pa on the one side was not of the same 
character as that on the other; that of the barber caused loss to the slave's 
owner, but that of the slave caused none to the barber: the first condition, 
therefore, of compensation, according to the Roman meaning of the word, 
was absent, namely, claim and counterclaim. As Demelius has shown in 
Ihering’s Jahrbuch (vol. v. pp. 52 sq.), it is not oftener than three or four 
times altogether that we encounter in the Digest the phrases compensatio 
culpae or compensatio doli; and in every case there is claim and counter- 
claim between two parties standing to each other in some relation that 
imposed obligation, e.g. two partners each accusing the other of negligence 
in business which had cause: loss to the copartnery, husband and wife each 
accusing the other of infidelity, and claiming the pecuniary penalties that on 
divorce fell upon the guilty party. Speaking of the requirement of damnum 
(p. 234) Dr. Grueber says that ‘where there is a corporeal violation of a 
thing, but no loss of property resulting from it, the Aquilian action will not 
be applicable.’ The language is unfortunate, for it gives expression to an 
idea that must have been very far from the author’s mind. A man whose 
slave was run down and had his arm broken by the carelessness or want of 
skill of the driver of a carriage, did not thereby lose his property in his 
slave, yet undoubtedly was entitled to an action. Manifestly what Dr. 
Grueber means is that action would not lie (or at least be of any avail) unless 
the negligence complained of had caused some patrimonial loss to the com- 
plainer,—diminished the value of his slave, deprived him of the benefit of 
the latter’s industry, or put him to expense in his cure. 

In sections g-11 the questions are discussed—by whom could the action 
be raised, and against whom was it to be directed! Under the statute it 
was competent only to the owner (erus) of the slave &c. killed, hurt, or 
damaged. The praetorian amendments, however, conceded it to bonae fidei pos- 
sessors, and persons enjoying a limited right in re, such as usufructuuries and 
pignorate creditors ; and even went so far as to allow an action on the case 
to a man who himself, or whose filiusfamilias, had been culpably hurt or 
disabled. There is a good deal of nice law connected with this branch of 
the subject ; it is handled by Dr. Grueber very fully, and most of his con- 
clusions seem in harmony with the texts, In particular, I may refer to his 
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discussion of the relative rights of the owner and usufructuary of a slave 
(say), killed or permanently injured by a third party. There is within the 
title Ad legem Aquiliam no distinct statement who had the right to sue for 
damages,—whether action was competent to both owner and usufructuary, 
each for his interest, or whether it was not confined to the usufructuary, 
and he bound to hold any damages recovered by him in quasi-usufruct, with 
reversion to the owner. Dr. Grueber adopts the first view. And I think 
rightly. When a thing was stolen from a usufructuary, a separate actio 
Jurti was competent both to him and to the owner (Dig. xlvii. 2, 46, 81); 
and there is hardly room for doubt that the same rule must have been fol- 
lowed where the thing usufructed was not stolen but damaged. How the 
respective interests of the parties were assessed is another question. 

In several of the cases that occur in the title one’s first impression is 
that the rule confining the right of action to an owner, bonae fidet possessor, 
or party with a limited real right—there was an exception in favour of a 
tenant farmer who had suffered damage in consequence of some one having 
sown tares amongst his crop—must often have operated unequally. A slave 
was bequeathed to a legatee ; before the heir had accepted the succession 
the slave was killed by a third party; according to Ulpian (fr. 15, pr., ad 
leg. Aquil.) the legatee was without a remedy. The right of action was in 
the inheritance, became available to the heir on his entry, and remained 
with him (apud heredem remaneat). But (continues Ulpian) if the slave 
was only wounded, then the heir after entry had to cede his action to the 
legatee. Says Dr. Grueber in explanation (p. 51) :— 

‘The result thus arrived at is strange: if the res legata is wholly destroyed, the 
legatee does not receive anything, whilst the heir gets compensation in his place ; if it is 
only partly destroyed, the legatee receives the thing, as well as compensation for the 
damage done. This anomaly is explained by the peculiar nature of the early law of 
legacies. Ifa thing was bequeathed by a legatum per vindicationem, the only remedy 
given to the legatee was the rei rindicatio, by which he could claim the thing from every 
possessor ; but he had no personal action against the heir to secure fulfilment of the 
disposition of the testator. 

‘ Under the law of Justinian, however, a legatee to whom property of the testator was 
left, not only acquired an actio in rem (rei vindicatio), but had besides an actio in 
personam against the heir or other person who was burdened with the bequest (Wind- 
scheid, §§ 646, 647; Arndts, §§ 558, 560). Being thus a creditor, the legatee could 
claim, like every other creditor, in case of its having become impossible to give the thing 
due to him, cession of those actions which were created by the event (i.e. furtum, 
damnum injuria datum) from which the impossibility arose (arg. D. 18, 1, 35, § 4; 
D. 19, 1, 13, § 12; D. 43, 24, 11, §§ 8-10; D. 47, 2, 14, pr.; Arndts, § 253). Hence 
it follows that, if the res legata had been destroyed, hereditate jacente, as supposed in 
the passage above, the actio legis Aquiliae, which had passed over as a portion of the 
inheritance to the heir, had to be transferred to the legatee, in lieu of the thing 
destroyed.’ 

Here Dr. Grueber is not so happy as usual in his comment. He ends by 
contradicting the statement which he proposes to explain ; for, while Ulpian 
says that, when the legated slave had been killed in the circumstances 
supposed, the action against the third party who had killed him remained 
with the heir, Dr. Grueber says that the latter was bound to assign it to 
the legatee. He reaches his conclusion by assuming thet the rule stated in the 
Digest, and excerpted from Ulpian’s Commentary on the Edict, was altered 
or set aside by ‘the law of Justinian.’ What does this mean? No one 
knows better than Dr. Grueber that the Emperor, in his constitution sanc- 
tioning the Digest, declared that every proposition it contained was to be 
regarded as of his enactment, and to be accepted not as a dictum of its 
original author but as an authoritative statement of Justinianian law. 
Further, is it not an altogether gratuitous assumption to suppose that Ulpian 
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was speaking of a legatum per vindicationem rather than of one per damna- 
tionem? There is not a word in the passage to justify it. But even if it was 
a legacy per vindicationem that he had in view, that would not be sufficient 
to account for what Dr. Grueber calls ‘the anomaly’; for before Ulpian’s time 
the Neronian Sevatusconsult had given a legatee the right to treat his bequest 
as one per damnationem (with a personal action against the heir) whenever 
he was prejudiced by the fact of its having been left per vindicationem (Up. 
Frag. xxiv. § 11a). The true explanation of the matter, in the time alike 
of Ulpian and of Justinian, was this,—that, if a thing bequeathed had 
become extinct before the heir’s entry, the bequest was useless. The thing 
bequeathed had never been the property of the legatee, his ownership being 
conditional on the heir’s entry (Gai. ii. § 194), and so he could not have the 
actio legis Aquiliae as owner; while he could claim ‘nothing from the heir 
as an equivalent for what he had been deprived of, seeing that an obligation 
ex testamento was stricti juris, and the heir, if neither in culpa nor in 
mora, not bound for anything but what had been actually bequeathed (Dig. 
xlv. 1, 23). When however the object of bequest was not extinct, but 
still in rerum natura when the heir entered, he was bound to deliver it to 
the legatee, and that cum omni causa ; and an action on the Aquilian law, 
that had arisen in consequence of damage done to it, was part of the omnis 
causa, and therefore had to be ceded. 

The texts Dr. Grueber notes in support of his proposition that every 
creditor was entitled to cession of actions created by an event which had 
rendered fulfilment of his debtor's obligation impossible, refer to cases of bonae 
fidei, not of stricti juris, obligation. The promissor in an ordinary stipulation 
was in exactly the same position as the heir in the passage from Ulpian 
just criticised; if he had engaged to give (say) a slave to the stipulant, 
and, the due time for delivery not being past, the slave was killed by a 
third party, the promiser was relieved entirely from his obligation, and 
not bound even to assign to the stipulant his action against the delinquent 
(Dig. xlv. 1, 23); for his obligation to the latter was stricti juris, not 
bonae fidet. The result seems somewhat startling,—that the stipulant, who 
was really most interested in the survivance of the slave, lost him and 
got no equivalent; while the promiser, who was only nominally interested 
in virtue of his titular ownership, got damages against the third party who 
had killed the slave, without being liable in damages or otherwise to the 
stipulant to whom he had undertaken, but was unable, to deliver him. It 
appears, however, from a passage in the title De dolo malo (Dig. iv. 3, 18, 
§5)—which I think has escaped the notice of Dr. Grueber—that equity 
made a stand against the rigorous application of this rule of law; ‘si 
servus, quem tu mthi promiseras, alius occiderit, de dolo malo actionem in 
eum dandam plerique recte putant, quia tu a me liberatus sis: ideoque legis 
Aquiliae actio tibi denegabitur’ (if a slave, whom you had stipulatorily 
promised me, have been killed by a third party, most authorities think, and 
rightly, that I am entitled to an action against him de dolo mato, since you 
are freed from your obligation to me; consequently you will not be 
allowed an action against him under the Aquilian law). The question 
how this was worked out leads into a field of speculation and conjecture. 
In the ordinary case an actio de dolo—which was a subsidiary action, 
granted only when no other remedy was available—implied a suggestion 
of evil intent on the part of the individual against whom it was levelled : 
was it so here? or was the action allowed where the killing that had 
deprived the stipulant of the benefit of his contract was due to nothing 
more than carelessness? Cujas (Naples edition, vol. v. p. 151) seems to 
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take the latter view; and certainly there is no limitation in the text. 
Assuming (without maintaining) it to have been so, one can understand 
that, if the stipulant was the first to move in the matter, instituting his 
actio de dolo and recovering damages from the third party who was to 
blame for killing the slave, a subsequent action on the Aquilian law by the 
promiser might be defeated by a plea by the delinquent defendant that 
he had already paid damages to the stipulant and that the plaintiff bad 
no longer any interest. But what if the promiser was the first to move, 
and the delinquent, knowing nothing of the contract and the claim of the 
stipulant, admitted liability, submitted to an assessment of damages, and 
paid the judgment debt! I take it that the judgment, and the bona fide 
payment in obedience to it, would be a sufficient answer to any subsequent 
actio de dolo brought against the delinquent by the stipulant. It may 
be that the latter would then be entitled to a condietio stne causa against 
the promiser to enforce transfer by him of the damages he had improperly 
recovered. But on all this the texts are silent. 

To return, however, to Dr. Grueber. After explaining very clearly in 
section 11 who it was that was properly called as defendant in the Aquilian 
action, and noting the circumstances in which a noxal action was appro- 
priate, 7. e. one against a master on account of mischief done by his slave, and 
in which the former had the alternative of either paying damages or sur- 
rendering the delinquent, he indicates in section 12 the nature of the evidence 
applicable to the action, and in section 13 proceeds to show what was its 
object,—what the plaintiff was entitled to get by it. According to the 
letter of the statute, when a slave or four-footed grazing-beast was wrong- 
fully killed, the owner was entitled by way of damages to a sum equal the 
greatest price he could have got for it at any time within the previous 
twelve months, with duplication (probably processual) if the killing was 
denied; while for wounding a slave or grazing quadruped, or killing or 
wounding any other animal, or destroying or damaging anything inanimate, he 
was entitled to its greatest value at any time during the previous thirty 
days where it was wholly destroyed, and (as we may assume) the difference 
between its value then and its diminished value when it was merely damaged, 
with duplication contra infitiantem. Gradually, however, this principle of 
assessment underwent modification, especially when the action was in 
respect of the killing of a slave or animal; the owner being held entitled, 
over and above their greatest market value during the previous year, to 
reparation for all the loss he had sustained, or profit he had failed to make, 
in consequence of their death, but still with reference to the same period. 
All this is explained and illustrated by Dr. Grueber. He seems to me, 
however, to state the proposition rather too absolutely—that for the quanti 
ea res fuerit of the statute the later jurisprudence substituted the interesse 
(or id quod interest actoris). This was so in uctions under the third chapter ; 
there the value of the damaged article was often a matter of minor con- 
sideration, loss or expense irrespective of value being the object of the 
plaintiff's claim. But under the first chapter, what was claimed in the 
classical and Justinianian law was the value plus the interesse : ‘ placuit 
non solum peremti corporis aestimationem habendam esse... . . sed #0 
amplius quidquid praeterea peremto eo corpore damni nolis adlatum fuerit’ 
(Inst. iv.4,10). In assessing damages no account was taken of affectiones (Dig. 
ix. 2, 33, | T-),—what Dr. Grueber designates by the German phrase A ffec- 
tions-tnteresse, but may quite adequately be rendered by ‘sentimental con- 
siderations, —such as that a slave killed had been very dear to his owner as 
being his natural son, or as having been his playmate in his youth: patri- 
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monial value and patrimonial interest could alone be considered. This 
was so even when a man, thanks to the extension of the principle of the 
statute by praetorian intervention, was suing in respect of injury done 
to one of his filitfamilias; he could claim nothing on account of his 
child’s sufferings, nor yet on account of his disfigurement: all he could de- 
mand was recompense for costs incurred through the child’s illness, and for 
the loss he had sustained in being deprived of the child’s earnings. (It 
vceurs to me, by the way, that Dr. Grueber, on page 18, overstates the ex- 
tent of the later changes in the relations between paterfamilias and filius- 
familias, when he says that the rule that ‘the father acquired ownership in 
the earnings of his son’ was ‘altered by the law of Justinian ;’ for earnings 
referable to the peculium profecticium continued to belong to the paterfamilias 
as before.) That a father could have no action when his son had been 
not hurt merely but killed, and that children could have no action when 
their father had been killed, and the family perhaps thus deprived of its 
only bread-winner, is commonly said to be a necessary consequence of the 
principle that the flesh and blood ofa freeman had no market value—liberum 
corpus nullam recijit aestimationem (Dig. ix. 3, 7). If Dr. Grueber’s 
opinion were correct, that in the later jurisprudence the interesse had be- 
come the real object of the action, this explanation would be insufficient ; for 
a paterfamilias was as much deprived of his son’s earnings by his death as by 
his being maimed for life, and the medical expenses might have been as great 
in the one case as in the other. But accept the view indicated above.—that, 
while a claim under the third chapter might be only for the interesse, under 
the first the principal claim was for the value of the corpus that had been 
killed, and the claim for the interesse only an accessory one that could not 
stand alone,—and we have at once a consistent explanation of the position. 
A very recent writer (Van Wetter, Les oblijations en droit Romain, vol. iii. 
p- 406) contends that as a freeman, who kad been permanently disabled 
through another person’s fault, was entitled to recover in name of damages 
such a sum as would be fair compensation to him for his inability to earn 
anything during the remainder of his life (Dig. ix. 1, 3: ix. 3, 7), so one 
that was mortally injured must have been entitled to the same remedy—an 
action on the third chapter of the statute—concluding for damages on the 
same footing; and that as the action thus commenced would pass to his heirs 
on his death, they practically had an action of damages on account of his 
having been killed. I do not see why the freeman mortally injured could 
not have instituted such an action, nor do I doubt that on his death it 
might be continued by his heirs; but I take it that, when it came to the 
assessment of damages, the compensation awarded would be for loss of earn- 
ings down to the moment of death and no further. Look at it how we 
may, it seems to me impossible to deny that children got no compensation 
for the wrongful killing of their parent, however substantial the patrimonial 
loss they thereby sustained. 

With a final section (sect. 14) on the essentially penal character of the 
Aquilian action and the consequences therein involved, Dr. Grueber brings 
to a conclusion a book that, taken all in all, is a satisfactory comment on 
and exposition of the interesting title with which he has had to deal. It 
is one that is sure to increase his reputation for a wide acquaintance with 
the law of Rome, and that manifests very considerable capacity for commu- 
nicating his knowledge to others simply, lucidly, and methodically. It will 
be of the utmost value to students; and I am certain that many a practi- 
tioner desiring to enlarge his ideas on the law of negligence will find its 
perusal far from unprofitable. Jas. MuirHEAD. 
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Notes on a Course of Lectures on American Constitutional Law, delivered 
in the University of Pennsylvania, by the Hon, J. 1. CLark-Hare, 
1884-1885. Printed for the use of the Class. Philadelphia, 1885. 


Our readers may feel themselves badly dealt with in having their atten- 
tion directed to a book of which they cannot obtain a copy. But this work 
is of such remarkable merit and at the present moment of such peculiar 
interest for all Englishmen that we deem it a duty to give English lawyers 
some idea of its nature. 

The lectures form a careful survey of American constitutional law from a 
strictly legal point of view. Six of the twenty-two lectures consist of a 
comparison between the English constitution and the constitution of the 
United States, and the whole book is so thoroughly imbued with the spirit 
of English law that it enables an English lawyer to learn, as he scarcely can 
from any book published either in England or in America, the true points 
of resemblance and of difference between the institutions under which the 
English people is governed on different sides of the Atlantic. It is worth 
while to note one or two among the many points which such a comparison, 
when conducted by a trained jurist like Mr. Hare, brings into light. 

First—The principles which underlie the constitutionalism of England 
and of America are derived from the same source; they have been evolved 
under the direct or indirect influence of the law courts from the mass of 
sentiment, custom, or doctrine, which makes up the common law. 

Secondly.—The essential distinction between the constitutions of the two 
countries is that in England Parliament still is, what it possibly may not 
long remain, a sovereign legislature. In America no ordinary legislative 
body claims or possesses sovereignty. There exists a school of thinkers 
in England who incline to the belief that now that our form of govern- 
ment is becoming democratic, the advantages of parliamentary sovereiguty, 
involving as it does the liability of every part of the constitution to 
rapid change, are more than balanced by its disadvantages, and that the 
one possible remedy for the evils to be feared from the mutability of popular 
opinion is the establishment of a written and rigid constitution. It is 
curious to note that in this matter Mr. Hare speaks with far less decision 
than theorists to whom the constitution of the United States is known only 
from books. ‘The advantage,’ he writes, ‘ has not always been on our side. 
Where the strict letter of the law prevails, both letter and spirit may some- 
times be disregarded ; necessity has compelled us to violate rules where 
Parliament would simply have declared an exception. Nor is this all; in 
the wish to excuse a disregard of constitutional restraints in cases where 
they could not be observed consistently with the public safety, men have 
become special pleaders, casuists, or, worse still, have learned to undervalue 
the principles on which such rules depend.’ A rigid constitution in short, 
owing to its very rigidity, stimulates revolution. Still, as our author points 
out, the unrestrained supremacy of Parliament might scarcely be tolerable 
but for the fact that the House of Commons is ‘ not so much a single power 
as a combination of various powers to constitute a whole, and has within 
itself a system of checks and balances which make up for the want of re- 
straint from without :’ and he warns us that ‘if a single and uneducated class 
should at any future period predominate . . . . and decide every question as 
it arises according to the passions and impulses of the hour, the want of the 
restraining influence of a written constitution may be severely felt.’ 
Thirdly.—The existence of this restraining power, if it is to be of any 

















eta 
abode 


’ 
, 
* 


. 











July, 1886. } Reviews and Notices. 391 


value, necessitates, in a way which not one English politician out of a thou- 
sand understands, the supremacy of the law courts, and with it the habit 
which the citizens of no state except the United States have as yet acquired, 
of rendering obedience to judicial decisions even when their logical correct- 
ness is open to question. A study of Mr. Hare’s lecture on expressed and 
implied restrictions on the powers of Congress and of the States would be 
of more profit to members of Parliament than listening to a month of 
debates at Westminster. It is impossible to reproduce in a few words the 
effect of the political and legal facts with which his lecture is crammed. 
They show conclusively that Americans yield to the Courts when deter- 
mining in effect though not in form the most burning political questions, 
obedience which in England is conceded to the judges only when 
deciding questions of private law. When the clergy cannot acquiesce in the 
decisions of the Privy Council, we may conjecture that laymen would 
find it difficult to hold that a hot political controversy was closed by the 
possibly mistaken judgment of a Supreme Court. Yet if the Lectures on 
American Constitutional Law teach anything—and they are absolutely full 
of instruction—they certainly teach that acquiescence in the judgments of 
the Law Courts is an essential characteristic of American federalism. This 
is not the only conclusion to be drawn from Mr. Hare's book, but it is a con- 
clusion of which English statesmen can hardly overrate the importance. 


A. V. Dicey. 





The Law and Custom of the Constitution. Part I, Parliament. By Sir 
W. R. Ayson, Bart., Warden of All Souls College, Oxford. 
Oxford : Clarendon Press. 8vo. xix and 336 pp. 


Tue teacher of Constitutional History will soon have to complain, not as 
heretofore of the scarcity of text-books suitable for his students, but of their 
embarrassing abundance. Time was when such a teacher could only supple- 
ment his lectures, for students who were unable or unwilling to read the 
works (amongst others) of the Bishop of Chester and Professor Gardiner, by 
reference tothe copious founts of eight hundred pages of Mr. Taswell-Langmead 
and one thousand pages of Mr. Broom, and when he must yet warn his class 
that those eighteen hundred pages were not sufficient for salvation. It was true 
that Mr. Bagehot’s admirable volume gave, with an ease and grace of style 
that almost concealed the solid merits of the work, the working secret of the 
English Constitution, though even that needed the ‘touch of the vanished 
hand’ to record the latest development in the machine, to discuss the 
merits of the abandonment of Party Government and Party Opposition by 
which the Franchise Act.of 1885 became law, and to delineate that myste- 
rious vision, that ‘shadow behind the throne,’ the ‘Committee of the 
Cabinet.’ But it was impossible to find in that, or in any one or even two 
books, material sufficient to enable the student to deal adequately with a 
paper set—say by the examiners of the University called the University of 
London, for the reason that the only thing it does for London, which it 
does not do for the universe at large, is to throw enormous difficulties in the 
way of establishing a proper and genuine University there. 

And now it rains works on Constitutional History. To say nothing of 
minor books and new editions, Professor Dicey has put forth the first- 
fruits of his Oxford chair, the promise, we hope, of an abundant harvest, in 
a masterly work on The Law of the Constitution, which has entered into 
the arena of party strife, and has afforded Lord Hartington a defence against 
Mr. Healy. In the work before us the Warden of All Souls proposes ‘as 
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a surveyor’ to‘map out’ the English Constitution, and to ‘fill in its de- 
tails,’ from the point of view of the present rather than the past. 

The task of separating Constitutional History from Constitutional Law, 
if indeed it were desirable, is almost impossible. Except that a work on 
Law may omit the influence of personal character on the Constitution, the 
two will differ in nothing but the order of their materials. For so much of 

Jonstitutional Law is based on precedent, and can only be established by 
citing the historical incident that made it, that the exposition of the law 
must consist of copious selections from the history. We need not be sur- 
prised therefore that Sir William Anson, in addition to a short but able 
historical outline, continually refers to the records of the past, even to the 
extent of setting out the negative side of the law, the precedents which 
establish that sovereigns and parliaments do not possess certain powers, 
which no one would now dream of claiming for them, and that he deals 
to some extent with the effect which personalities, such as those of the 
Stuart kings and George III, Walpole and the younger Pitt, have had on 
the Constitution. We do not quite understand however, and we think the 
author would find some difficulty in justifying, the insertion of eight pages 
pp. 122-129) on the various schemes, current in political opinion or 
ubandoned, for the Representation of Minorities, which hardly seem likely to 
form part either of the law or the custom of the Constitution. 

A short introductory chapter sets out the division between public 
and private law, as advocated by Prof. Holland ;—a division which 
in the present writer's opinion is utterly fallacious. But the bulk of 
the part of the work before us is occupied with a description of the 
Parliament and its constitution, in its summoning, session and disso- 
lution, the Crown and the Executive being reserved for a second 
volume. As was unavoidable, much of the matter is a reproduction of the 
great work of an author, who, though disguised for a too short time as Lord 
Farnborough, has secured immortality while Parliaments last as the author 
of ‘Erskine May's Parliamentary Practice :’ and we would suggest to Sir 
W. Anson that the usefulness of his book te students would be increased by 
the insertion of more frequent references to the corresponding portions of 
the larger work. The account of Parliament is written in a clear and easy 
style, and studded with happy turns of expression. It is a relief in the 
somewhat dry field, if it may be said without heresy, of constitutional 
precedent to come across such passages as this: ‘In some boroughs the 
freemen were required to be resident in order to obtain the franchise ; in 
others they were scattered over the country. In the first case they were 
usually corruptible on the spot, in the second the cost of carriage was added 
to the cost of the vote:’ or this, ‘It may not be venturesome to surmise 
that if the ranks of the House of Lords had been closed in 1719, by the 
Sunderland Peerage Bill, the House itself would hardly have been in 
existence in 1885.’ On the other hand, the curious legal shorthand of such 
a sentence as ‘ Efflux of time operates to dissolve a Parliament in virtue of 
the Septennial Act, 1 Geo. I. c. 31, and his [sie] was a modification of the 
provisions of the Triennial Act of 1694, is hardly what we expect from 
the Warden of a College which adds literature to its learning. 

As far as we can see, Sir W. Anson does not adopt Prof. Dicey’s ingenious 
but (in the present writer's opinion) misleading view of privilege. ‘ Prero- 
gative,’ says Prof. Dicey (p. 352), ‘is the historical name for the discretionary 
authority of the Crown : Privilege is the historical name for the discretionary 
authority of each House of Parliament :’ and he assigns to the Conventions 
of the Constitution the position of limiting these two discretions. Even if 
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we leave out of sight the question how far, either historically or legally, this 
view of the prerogative fits in with such definitions as that of Finch C.J., 
* that law in case of the king which is law in no case of the subject,’ or with 
the long list of royal prerogatives as to revenue &c. enumerated by Black- 
stone, it is yet difficult to see how the definition of Privilege applies for 
example to three out of the four privileges which the Speaker demands at 
the opening of each Parliament—freedom from arrest, free access, and the 
most favourable construction of their proceedings; while Prof. Dicey prac- 
tically admits the breakdown of his antithesis by allowing (p. 353) that the 
conventions of the constitution apply almost entirely to the prerogative. 
Sir W. Anson more accurately, in our opinion, treats ‘ privilege ’ (pp. 129, 
159, 262) as a collection of legal rules, either statutory or customary, 
having for their object the freedom, the security, or the dignity of the 
Houses of Parliament, ascertainable and limitable by the Courts of Law. 

We have remarked with some surprise one important omission in the work 
before us. Whether the right of the House of Lords to reject bills passed 
by the House of Commons has been in any way limited by a ‘ Convention 
of the Constitution’ is surely a subject worthy of the most careful con- 
sideration. After the strong expressions of opinion of such statesmen as the 
late Earl Grey, Lord Lyndhurst, the late Lord Derby, and the Marquis of 
Salisbury, there seems gocd ground for stating as a convention of the 
constitution that the House of Lords must not reject a bill which has been 
passed by the House of Commons after a general election at which it was 
the principal question submitted to the country (see Dicey, pp. 384, 385). 
But as far as we can see, our author has not dealt with this very difficult 
question. 

We have noted a few inaccuracies or omissions, which should be dealt with 
in the second edition the work is certain to reach. On p. 16 the statement 
that ‘in the great constitutional struggles of the middle ages, which ended 
in the acknowledgment by the Crown of the right of Parliament to grant 
supply, we find the Barons leading and the Commons following their lead, 
coupled with the statement on p. 23 that grants were for the first time ap- 
propriated to specific purposes in the reign of Charles I], appears at any rate 
to overlook the germs of appropriation and audit to be found in the reigns 
of the Lancastrian kings, as the price paid by the King to the Commons 
for their support against the Barons. The statement on p. 21, that ‘the 
practical issue between the Stuarts and Parliament came to this, that the 
Crown claimed to tax without consent of Parliament, and to administer 
justice without the forms of law,’ omits to notice the constant and strenuous 
claim of the Commons to discuss the policy of the King and to make his 
ministers responsible for it, which is so prominent a feature of the first 
three Parliaments of Charles I. The assertion on p. 203. that ‘freedom of 
speech has never been questioned as regards the House of Lords,’ seems far 
too sweeping in view of the attempt of the House of Commons to punish 
Bishop Neile in 1614 for words spoken in the House of Lords (Gardiner, ii. 
244), the attempt by Charles I and Buckingham to stop the Ear] of Bristol's 
mouth in 1626, and the action of George III in depriving the Whig peers 
of their Lord Lieutenancies. We question also whether Sir W. Anson shows 
sufficiently clearly that freedom of speech is only freedom from external 
censure or punishment, each House having the uncontrolled power to deal 
with its own orators. Neither does the work contain any explanation of 
the curious fact that the Speaker's demand for privileges at the commence- 
ment of each session still claims freedom from arrest for the servants of 
members, though the Act of 10 Geo. III is supposed to have abolished such 
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freedom ; the explanation being that it is thought some privilege may yet 
attach to servants of members in attendance on the Heures or to the servants 
of the House. On p- 22%, the Patents Act might well be added to the 
Bankruptcy Act as a success of the Grand Committee on Trade. On p. 267, 
the case of Thomas v. Sorrell is by an obvious slip inaceurately cited, the 
second question there stated being decided by the Court in the negative, 
not in the affirmative as printed. On p. 269, more attention should be 
drawn to the clause ‘as it hath been exercised of late, as the reference 
to that clause in the note on p. 270 is very misleading, for the point in the 
Case of Eton College was that the dispensation did not come within that 
clause, not that it did. In the note on p. 280, the date of the third writ 
of ship-money should be Oct. 1636, instead of 1637 (Gardiner, viii. 200), 
and the earlier levy in 1626 (Gardiner, vii. 356) might with advantage be 
referred to, as well as the suggested levy in 1628. The Undertakers in 
1613-14 were hardly, as represented at p. 287, a Court party in the 
House, but rather a few individuals who ‘undertook’ to influence the 
elections and the House in the king’s favour (Gard. ii. 229). They have a 
more powerful parallel in the Undertakers of the Irish Parliament, the great 
families who owned the Pocket Boroughs, and from whom a government 
majority had to be bought. One would be glad to say that the assertion on 
p. 290, that a minister cannot hope to secure support by cffering personal 
advantages to individuals, is correct, but we fear the secret history of the 
granting of peerages and of some eievations to the judicial bench is against 
this view, though possibly it is not the minister who offers, but the sup- 
porter who asks. On p. 303, it might be noted that the revival of impeach- 
ments in 1621 was due to the personal hostility of Charles and Buckingham 
to Cranfield, and not specially to the claims of the Parliament. On p. 305, 
the direct order of the king—‘ This letter is writ by my order, C. R.\— 
should also be commented on as a defence to the Danby Impeachment. 
And on p. 316, it is worth considering how far the Committees on griev- 
ances of the early Stuart Parliaments do not anticipate the Parliamentary 
inquiries which Hallam dates irom 1689. 

We shall look forward to Sir W. Anson’s remaining and more difficult 
task—the ‘surveying’ of the Executive, and especially the Cabinet—with 
great interest. A previous reviewer in these pages (vol. i. p. 504) looked to 
Professor Dicey for ‘that opus valde desideratum, a systematic view of the 
English Constitution ;’ the book now before us, if completed as it has been 
begun, goes far towards supplying that want. T. E.S. 


[We do not agree with our learned contributor in thinking the division 
between Public and Private Law fallacious ; but he is entitled to his opinion. 
Ep.] 

The Rule against Perpetuities. By Joun Cutrman Gray. Boston, 
Mass.: Little, Brown & Co, 1886. 8vo. 499 pp. 


Tuts is a good book on ‘the legal doctrine governing the creation of 
future interests in property commonly called the rule against perpetuities:’ 
a rule which the author says ‘should have been called the rule against 
remoteness. It is aimed at the control of future interests, it has nothing 
to do save incidentally with present interests. But its name is a constant 
temptation to treat it as aimed against restiaints on the alienation of 
present interests.’ 

One of the most interesting parts of the book is the second chapter, in 
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which the author treats of ‘future estates and interests in property and 
of the restrictions on their creation other than the rule against perpetuities,’ 
This chapter contains much eurious information on obscure questions. We 
find with some surprise that estates in fee simple conditional still exist 
in Scuth Carolina, The reason for this affords a caution to all law re- 
formers, ‘The statute Ve Dounis was brought by the colonists to America. 
On Dee. 12, 1712, South Carolina passed an Act declaring that certain 
British statutes particularly mentioned should be in force: and that all 
ethers should be declared impracticable. This Act does not mention the 
statute De Donis, and this statute is therefore not in force within the 
state.’ 

Mr. Gray discusses at some length whether determinable, called by 
him qualified, fees can now be created at common law. It is perhaps a 
pity to depart from the nomenclature generally used, under which a 
determinable fee is where there is a limitation to the grantee and his 
heirs till the happening of a future event which may by possibility never 
happen at all, while a qualified fee is where there is a limitation to the 
vrantee and the heirs of an ancestor of his in the paternal line whose heir he 
happens to be. The author comes to the conclusion that determinable fees 
were good at common law, but could not have been created at common 
law since the passing of the statute of Quia Emptores. He reasons as follows : 
‘ Possibilities of Reverter, os their name implies, were reversionary rights : 
but a reversionary right implies tenure, and the statute Quia Emptores 
put an end to tenure between the grantor of an estate in fee simple and 
the grantee. Therefore, since the statute, there can be no possibility of 
reverter remaining in the grantor upon the conveyance of a fee ; or, in other 
words, since the statute, there can be no fee with a special or collateral 
determination ; and the attempted imposition of such a limitation is invalid. 
The distinction between a right of entry for condition broken and a pos- 
sibility of reverter is this:—After the statute a feoffor, by the feoffment, 
substituted the feoffee for himself as his lord’s tenant. By entry for 
breach of condition he avoided the substitution, and placed himself in 
the same position to the lord which he had formerly occupied. The right 
to enter was not a reversionary right coming into effeet on the termination 
of an estate, but was the right to substitute the estate of the grantor for 
the estate of the grantee. A possibility of reverter, on the other hand, 
did not work the substitution of one estate for the other, but was essentially 
a reversionary interest,—a returning of the land to the lord of whom it 
was held beeause the tenant’s estate had determined.’ 

The author appears to have confused in this passage two questions 
which ought to be distinguished,—Can a possibility of reverter be reserved 
to the grantor on the creation of a determinable fee simple? and, Can the 
determinable fee simple itself now be created? While his reasoning aguinst 
the possibility of reserving a right of reverter to the grantor is conclusive, 
he does not seem to have proved that a determinable fee cannot now be 
created. The grantor of a determinable fee parts with all his interest, 
but he cannot affect the right of the lord to enter for want of a tenant: it 
appears to follow that when the limitation comes te an end the land will 
fall into the hands of the lord of the fee by a right somewhat in the 
nature of an escheat, because of the want of a tenant. Those who wish 
to consider this matter more fully may consider Mr. Challis’ excellent work 
of the law of real property, pp. 201 et seq., and the following authorities : 
The Black Prince's Case, t Kep. at 137b; The Prince's Case, 8 Rep. at 
27 a; the cases cited at 10 Rep. 41 b, 42 a; and as to rents, Vernon v. 
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Gatacre, Dy. 252 b (V1. 99); Co. Lit. 41 b; Wilkins v. Perrat, Moor, 876; 
Y. B. 14 Ed. LL. 409. 

The question whether on the dissolution of a corporation its land reverts 
to the donor, or escheats to the lord, sometimes occurs in practice, Coke 
expresses an opinion that it reverts to the donor, but our author shows 
conclusively, to the present writer's mind, that this view is erroneous and 
that it escheats to the lord. 

The discussions of Adams v. Savage, 2 Kaym. 854; 2 Salk. 679 and 
Rawley vy. Holland, 22 Vin, Ab. 189; 2 Eq. Ca. Ab. 753 (see 1 LQ. R. 
415), of the meaning of the word ‘ vested,’ of the history of the rule against 
perpetuities, of the application of the rule to limitations alter estates tail 
and to powers, are full of interest. 

The style of this book deserves high praise: the author has not followed 


the approved method of making a law book, he has not contented himself 


with stating the cases and leaving the reader to deduce the law for himself; 
on the contrary, he has adopted the more laborious and worthier part ; he 
has endeavoured, generally with success, to deduce the law from the cases, 
and has produced a most readable work. H. W.E, 


A Selection of Leading Cases in Equity. By Frevenicx T. Waite and 
Owen D. Tuvor, Barristers-at-Law. Sixth Edition. London: 
W. Maxwell and Son. 1886. 2 vols. Ixxix—1220 and xci—1448 pp. 


In noticing the sixth edition of an established work of this nature the 
duties of a reviewer are somewhat limited. I have compared these volumes 
with the fourth edition, published in 1872, and have found the cases 
and statutes since that date duly noted up in the places where one may 
expect to find them. The plan of the work has undergone no material 
alteration, but fourteen years have added more than 500 pages to its bulk. 
If it is not to become unwieldy, the learned editors will do well to consider 
what can be done in the way of recasting some of the notes so as to bring 
their materials within a more moderate compass. The practitioner indeed is 
apt to value a book of reference according to the quantity and variety of its 
contents. But when J. W. Smith published the first selection of Leading 
Cases he put the interests of the student first and those of the practitioner 
second. The student who endeavours to grapple with these volumes may 
well be daunted when he finds himself travelling through tracts of case-law 
rendered more or less obsolete by modern legislation. It is true that nothing 
in England ever becomes wholly obsolete. Rules which have ceased to exist 
must still be recorded and applied in examining titles and for other purposes. 
The text-writer on case-law must therefore give us something more than a 
mere compendium of the rules which govern actual transactions at the 
present day; but his first object should be to bring these rules clearly into 
the foreground. Perhaps it is natural that the editors of such a collection 
as this should shrink from aitering their plan, and especially from omitting 
anything which may possibly be useful. The book is an institution, and its 
‘main outlines,’ as they say in Parliament, must be respected. There are 
some changes in detail which would, I venture to think, add to the value of 
future editions. The double column arrangement of the notes is fatiguing 
to the eye ; it was abandoned some time ago by the editors of Smith’s Leading 
Cases. A good Table of Contents and a general Index would be of great 
assistance. The present Index is only a kind of running abstract of the 
notes; the two volumes are indexed separately; and there are not nearly 
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enough cross references. To be a good index-maker comes by nature ; if the 
editors have a friend who is endowed with this excelleut gift they will do 
well to secure his services. x & 


Land Transfer, Published by the order of the Bar Committee. 
London; Butterworths. 1886, 8vo. 104 pp. 


THis pamphlet is the report made to the Bar Committee by a strong 
committee appointed to consider the transfer of land. As a general rule 
the report of a committee is a most unsatisfactory document, it endeavours 
to hide irreconcilable opinions under a cloud of verbiage : this report affords 
a brilliant exception to the rule; the Committee came to definite conclusions, 
they have stated them with clearness, they have supported them with vigorous 
reasoning. The object of the report is modestly stated to be ‘to afford in a 
short form some information which may be useful to those interested in the 
subject whether professionally or otherwise ; and to suggest considerations 
telling for or against the various schemes discussed without adopting or 
advocating any of them, or attempting to pronounce any final opinion upon 
their feasibility or expediency. 

The report is divided into three parts: (1) An historical sketch of recent 
legislative reforms affecting the common practice of conveyancing; (2) Sys- 
tems of registration now existing in Great Britain; (3) Schemes and 
prospects of remedial legislation. 

Part 1 contains an account of the legislative dealings with land transfer, 
commencing with the statutes founded on the report of the Real Property 
Commissioners and carried down to the present time, arranged under the 
following heads : 

(1) The simplification of titles and shortening of conveyances: either 

(A) By amending the law ; 
(B) By superseding the necessity for the express insertion of 
common forms. 

(2) Reconciling free transfer with the existence of settlements Ly enabling 
‘limited owners’ to deal with purchasers (in a wide sense of the term) 
upon a footing of absolute ownership. 

The report points out that the success of this legislation in shortening 
and simplifying conveyances has been very striking. If any of our readers 
doubt the truth of this assertion let them compare a conveyance by lease and 
release with the accompanying assignment of satistied terms made some 
sixty years ago, possibly preceded by a deed making a tenant to the precipe 
and a common recovery, with a modern conveyance; we shall not be 
accused of exaggeration when we say that a modern conveyance effected by 
one deed is sometimes only one-tenth of the length of the instruments 
by which the same conveyance would have been made in the time of 
George the Fourth ; add to which, that owing to the difficulty that occurred 
in ascertaining who was the proper person to be the tenant to the pracipe, 
it often happened that a recovery was invalid and had to be suffered over 
again. 

The Report points out that the success of recent legislation as to free 
capacity to make a title as affecting free transfer of land ‘ has been even 
more signal than its success in simplifying and shortening conveyances.’ It 
suggests the curtailment of the powers of accumulation allowed by the 
Thellusson Act ; the abolition of acknowledgments by married women; the 
permission to create a perpetual rent on a conveyance in fee by way of rent 
service, and for this purpose partially to repeal the statute of Quia Emp- 
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tores. It is to be hoped that any act by which the last recommendation is 
earried into effect may be drawn by a competent real property lawyer, or it 
may have the unexpected result of enabling the landlord to claim reliefs ; 
see Co. Lit. go b. 

Part 2 contains an historical sketch of the registration of deeds and 
titles, two very different things which are often confounded, ‘ Registra- 
tion of deeds commits the law to no statement of fact, except that a given 
document or memorial was filed in a given place at a given time; but 
registration of titles further commits the law to some statement as to the 
legal effect produced by some document or act in vesting some specified 
title, whether indefeasible or defeasible, in some specified person or 
persons.’ 

It is often forgotten that some forms of public registration were familiar 
to the common law for centuries before the establishment of separate 
registries, e.g., the very ancient practice of recording important instru- 
ments in the Exchequer, Fines and Recoveries considered as assurances, 
and the many cases in which deeds require enrolment. 

The Middlesex, Yorkshire, and Dublin Registries; the Declaration of 
Title Act, 1862; Lord Westbury’s Act; Lerd Cairns’ Land Transfer Act ; 
the Middlesex Registry, and the system of registration established in 
Scotland, are explained and their relative advantages and disadvantages 
discussed. 

The discussion of the effect of the Settled Land Act in facilitating regis- 
tration, and of the essential difference between Lord Westbury’s Act and 
Lord Cairns’ Land Transfer Act, is most interesting. It is pointed out that 
Lord Westbury’s Act aimed at showing on the Register the existing 
estates which collectively made up and the powers which affected the fee, 
Lord Cairns’ Land Transfer Act at showing who was seised in or had 
power to dispose of the fee. 

The Report suggests the total abolition of the doctrine of constructive 
notice ; it points out that where registration is made equivalent to actual 
notice, it is unsafe for a mortgagee to make further advances, or for a 
banker to permit fresh drafts upon a general mortgage to secure an account 
current, without searching the register before each fresh advance or draft. 
The Report observes that the constitution of a real representative is almost 
an indispensable feature of any scheme for compulsory registration of titles 
and of any scheme for effecting an equal division of real estate among 
children or next of kin upon an intestacy. 

The discussion of the distinction between a purchaser being willing to 
accept a title subject to dormant claims and the registration of such a title 
as indefeasible, of the propriety of making provision for the compensation of 
persons injured by compulsory registration, and of the difficulty in rectifying 
boundaries where the title is registered under the Land Transfer Act, 
deserves most serious attention. 

It is impossible within the limits of this article to do justice to Part 3, 
which is the most interesting part of the Report. It discusses the merits 
and demerits of the existing system of conveyancing and of the various 
schemes that have been proposed for registration of title as regards (1) the 
safety of purchasers, (2) the safety of mortgagees, (3) the losses incurred by 
mortgagees owing to tacking and consolidation. 

The explanation of the doctrine of tacking and consolidation is a model of 
legal writing. As a contemporary remarks, ‘It is at once so lucid and so 
concise that it might with advantage be read by a student preparing for an 
examination.’ 
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The proposals as to settlements are (1) to confine the vesting of both 
realty and personalty within lives in being, (2) to prevent the future 
limitation of estates tail. These proposals, if adopted, would effectually 
put a stop to entails of any nature. The first of these proposals would pro- 
hibit settlements in the common form where the vesting of the children’s 
shares takes place at twenty-one, &c. We have ascertained that it was not 
the intention of the Committee to propose to interfere with settlements of 
this nature, all that they wished was to prohibit anomalous provisions 
occasionally inserted in wills postponing the vesting as far as possible. 

Space prevents us from discussing the proposals as to succession duty, 
crown debts, official searches, judgments and executions, the assimilation of 
the law of realty and personalty, the adoption of a limit beyond which no 
right of succession from an intestate whether of realty or personalty should 
be permitted, land acquired or held by corporations, all of which deserve 
most careful study by the law reformer. 

Registration of Titles. Prize Essay. By R. Burnet Morris. London: 
Shaw and Sons. 1886. 8vo. 48 pp. 

Tus is the book which received a prize as being the best essay on the 
question of registration of titles as affecting schemes of land reform, offered 
by the Executive Committee of the Building Societies’ Association, on the 
adjudication of Lord Hobhouse, Sir Horace Davey, and Mr. E. F. Turner. 

The Essay is divided into three parts: (1) The question stated; (2) History, 
containing a very concise sketch of the history of land transfer in England; 
(3) System proposed. This is in effect a system of registration of title with- 
out previous official examination, and does not differ in principle from the 
system advocated by the Land Registry Office, Sir Horace Davey, and Mr. 
Colt (ante, p. 238), and by Mr. Elphinstone (ante, p. 12). The author has 
very properly explained the details of his scheme at some length. 

In an Appendix the author gives a short account of the systems of land 
transfer in use in Ireland and in some foreign countries. We learn that in 
France the registration fees amount to five per cent., and the legal charges 
to one to two per cent., on the purchase money; so that the cost of trans- 
ferring land in France is much higher than it is in England. 

We may congratulate the association that its offer of a prize has called 
forth a volume which is far superior to most prize essays. 





The Domesday Book for the County of Derby, reprinted from ‘The 
Feudal History of the County of Dery” By Joux Pym Yeatman, 
London : Bemrose and Sons. 8vo. 88 pp. 

Tue powers of mind and the legal learning which Mr, Yeatman brings to 
his task may for the sake of those who do not know his other books be illus- 
trated by the following passage. It is a fact, he says, ‘that before the 
Conquest writing was not employed in the transfer of land.” Here comes 
the proof :—* That it was a fact, clear beyond dispute, that writing was not 
employed in land transfer, we may learn from the double system of convey- 
ancing, that by charter, and that by fine, with livery of seisin (without 
charter), which prevailed down to the time of Charles the Second.’ 

One hopes against hope that the writer of such a sentence means to be 
amusing; subject always to correction, for peradventure he has in his posses- 
sion one or more specimens of charters not in writing, and will triumphantly 
produce them at the approaching octocentenary festival of Domesday. 
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The Crown Office Rules and Forms, 1886. By Freverick I. Sucrt, 
Chief Clerk of the Crown Office. London: Stevens & Haynes. 
1886, Svo. xxiii and 362 pp. 

Wilson's Supreme Court of Judicature Acts, Rules, and Forms. Fifth 
Edition, By M. Murr Mackenzie and C, Arnoip Wuire. 
Loudon: Stevens & Sons. 1886. 8vo. xciii and 1092 pp. 


The Practice at Judges’ Chambers and in the District Registries in the 
Queen's Beach Division, Second Edition, By W. F. A. Arciui- 
BALD and P. E, Vizarp, of the Summons and Order Department, 
Royal Courts of Justice. London: Stevens & Sons. 1886, 8vo. 
lix and 524 pp. 


Shorthand Notes and the practice relating to them. By Matrutas Levy, 
Member of the Institute of Shorthand Writers. London: Reeves 
& Turner. 1886. 8vo. 134 pp. 


For some years past it has been exceedingly difficult to determine any 
point in the practice of the Crown side of the Queen’s Bench Division by 
any method short of a personal invasion of the Crown Office in order to 
profit by the learning and courtesy of the Master and the Chief Clerk, and 
the existence of the nearly unique copy of ‘ Corner’s Crown Practice.’ The 
inconvenience may not have been very widely felt, because the high 
mysteries of criminal informations, habeas corpus, certiorari, trials at bar, 
writs of error, and the like, do not often demand the attention of most 
practising lawyers. But every one who ever is or may be concerned with such 
matters, and likes to be able to consult a book of his own, will be grateful 
to Mr. Short alike for his publication of the new Crown Office Rules, and 
for his promise of a book on the practice at no distant date. Mr. Short’s 
notes to the Rules are clear, to the point, and properly supplied with refer- 
ences. In one or two instances where the General Rules of the Supreme 
Court are made applicable to civil proceedings on the Crown side, with the 
effect of introducing an alternative procedure under the General Rules or 
under the Crown Office Rules, Mr. Short has judiciously interpolated the 
adopted portion of the General Rules in that part of the Crown Office Rules 
which deals with the same matters. Thus immediately after Rr. 250-260, 
which deal with motions, he prints O. lii. rr. 1-9, 11-15, that Order being, 
by R. 250 of the Crown Office Rules, made to apply ‘as far as it is applic- 
able’ to civil proceedings on the Crown Side. Mr. Short’s Forms are full 
and numerous, and no one is likely to dispute their accuracy. By way of 
Addenda he prints those parts of the General Rules, and the Judicature 
Acts which, though not actually incorporated in the Crown Office Rules, he 
thinks most likely to be useful for reference. As far as it can be tested by 
anything short of prolonged practical use the Index seems to be exceptionaliy 
good, In fact the book is an excellent piece of work altogether, and taken 
together with its forthcoming successor ought to make the dark places of 
the little known ‘ Crown Side ’ as accessible as they are important. 


The passing of the Judicature Act of 1884, and the various additions to 
and alterations in the Rules which have been made since they were re-cast 
in 1883, have necessitated a new edition (the 5th) of Wilson’s well-known 
work. It is needless to say more than that the editors, Messrs. Muir 
Mackenzie and White, have executed their task of enlargement and adapta- 
tion in a manner worthy of the standard work upon which they were 
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engaged, The Table of Cases has been furnished for the most part with 
quadruple references to the Law Reports, Law Journal, Law Times, and 
Weekly Reporter. This is well enough, but some of those who use the 
book may be disposed to think the text somewhat overloaded with reference 
to the Weekly Reporter and Weekly Notes, publications which are not 
always in every one’s hands, 

Mr. Archibald has found it necessary ‘ virtually to re-write’ his book on 
the Practice at Judges’ Chambers in preparing the second edition. In this 
task he has been assisted by Mr. Vizard of the Summons and Order Depart- 
ment of the Central Office. The method upon which Mr. Archibald’s treatise is 
arranged is not at once apparent, but this is of the less consequence as in a 
hook of practice exhaustively indexed, as this appears to be, it does not 
much matter in what order the various subjects are treated of. The 
important thing is that the reader who has found what he wants should 
have under his eye, or have his attention expressly referred to, everything 
bearing on the subject, and this object Mr. Archibald has attained with 
very fair success. Most of the forms are inserted in their places in the 
text, which, where they are not too numerous, is probably the most con- 
venient plan. Others, described as ‘ miscellaneous, appear in an Appendix, 
which also contains divers rules and extracts from statutes of subsidiary 
importance, and in particular the Office Rules settled by the Practice 
Masters. Altogether Mr. Archibald’s second edition is a good workmanlike 
article, and will prove useful to the diminishing number of persons for the 
assistance of whose labours it is intended. 


Mr. Matthias Levy’s little collection of cases concerning shorthand notes 
is a pleasant testimony to the author's enthusiasm for the art in which he 
is, no doubt, proficient, but it cannot be said that it is a really valuable 
addition to legal literature. His notes of the various decisions are, for the 
most part, far from being shorthand notes, and are too brief to be of much 
value save as a digest, and the objection to the book as a digest is that it is 
arranged not in order of subjects, but according to the chronological succes- 
sion of the cases enumerated. This makes the index all-important, and the 
index is not good. Who on earth, looking for anything in a book entitled 
‘Shorthand Notes, would ever think of consulting the headings ‘ Shorthand 
Writer’ or ‘ Shorthand Writer’s Notes’! In his introductory chapter Mr. 
Levy expresses the opinion, natural enough in a shorthand writer, that 
there ought to be an official shorthand writer attached to every court, who 
should take down everything that is said and whose notes should be the 
authoritative record of the proceedings. It makes one shudder te think of 
the volumes full of cross-examinations at nisi-prius which would cumber the 
earth if this appalling suggestion were adopted. Failing this, Mr. Levy 
would like, as it is natural and proper that he should, to see the costs of 
shorthand notes always allowed. ‘The text of his work supplies infinite 
and excellent reasons against it. Did Lord Chief Justice Bovill really 
abstain from taking notes in Jichborne vy. Lushington on the ground that 
the shorthand notes would be better than his own? If he did, it would 
have been kinder to the Chief Justice's memory to say nothing about it. 


The Science of Law according to the American Theory of Government. 
Preliminary Chapter. By E. L. Camrpett. Trenton, N, J.: 
MacCrellish and Quigley. 1886. 8vo. 113 pp. 

Tuts Introduction to a projected work on Jurisprudence is mainly occu- 
pied with showing how Law is founded in immutable principles of justice, 
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which being definite constitute a true science, and contrasting this with 
adverse theories. The subject-matter of law generally is first distributed 
under the six heads of Procedure, Regulative, Criminal, Economie, 
Customary or Arbitrary, and Jural. The last of these is said to be by far 
the most important, ‘as it embodies “rights” themselves, instead of the means 
by which they are secured’ (p. 11). ‘Rights are the affirmations of our 
mental constitution in view of certain facts’ (p. 84). This is called the 
Jntuitional theory, or theory of Natural Justice, and is contrasted with five 
others, the Utilitarian, the Historical, that of Necessity, the Social Compact, 
and that of Inherited Experience. 

Some confusion would seem to have crept into this contrast. Surely 
none of these theories would deny that Law is founded in thoughts and 
feelings which are deeply seated in human nature, that is, in ‘affirmations 
of our mental constitution.’ But these affirmations do not become laws 
until embedied in commands of particular classes of acts or abstentions, 
which differ for different communities, and for the same at different times, 
though the affirmations themselves remain the same. Whether the nature 
of the affirmations per se is ‘intuitional ’ or otherwise, is a question not for 
Jurisprudence, the Science of Law, but either for Ethic or for Anthropology. 
On the other hand, the nature of the process which raises them into laws is 
a question, and perhaps the first question, in Jurisprudence. 

The work ends with a classification of Jural Law (which has at all events 
the merit of not being adventurous) under the heads of (1) Personal Rights, 
(z) Property, (3) Contract, (4) Tests, (5) Domestic Relations, (6) Political 
Relations. Upon this last (6) head, which ‘may be said to be yet an un- 
written chapter of law,’ the writer lays great stress. ‘It is the rescue of 
this chapter from the fields of speculation and adding it to the province of 
“ positive law,” the planting of all the functions of just government upon 
primary jural principles essentially the same in their nature and derivation 
as those which lie at the basis of all private law, and limiting them thereby, 
that entitles us to call this general scheme of law the American Theory of 
Government.’ As a matter of fact, however, many competent American 
lawyers would disclaim for their own part any share in the philosophical 
consensus thus implied. 


The Student's Guide to the Law of Real and Personal Property. By Joun 
Ixpermaur and Cuartes Tuwartes, London: George Barber. 
1886. 8vo. 154 pp. 


The Student's Guide to Specific Performance and Mortgages. By Joun 
Inpermacr and Cuartes Tuwarres. London: George Barber. 
1886. 8vo. 102 pp. 


TuEst two books form the fourth and fifth of a series prepared by Messrs. 
Indermaur and Thwaites for the use of students. We have already, ante 
p- 258, expressed our opinion on the Guide to Criminal Law, prepared by 
the same gentlemen, It contained some startling assertions, but perhaps 
hardly so startling as those contained in the books now under review. 

The Guide t» the Law of Real and Personal Property consists of five parts : 
(1) advice to the student as to his course of reading; (2) an epitome of 
the Conveyancing and Settled Land Acts; (3) a list of important statutes; 
(4) test questions on the Jaw of real and personal property; (5) a digest 
of questions and answers on the law of real and personal property. 

To old-fashioned lawyers, brought up on Coke and Williams, the informa- 
tion contained in part 5 of this work is of a somewhat strange character. 
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We learn that, p. 50, ‘the descent of personal property is governed by the 
law of the owner's domicile ;’ that, p. 52, an estate after possibility of issue 
extinct is ‘an estate in special tail when the person from whose body the 
issue are to come dies without issue ;’ that, p. 78,*a joint tenancy is where 
an estate is acquired by two or more persons in the same property by the 
same title not being by descent at the same time and without words imply- 
ing that they are to take in distinct shares;’ this blunder is the more 
inexcusable, because at p. 81 the rule is stated correctly: that, p. 81, a 
limitation to *X, Y, and Z as tenants in common in fee’ makes X, Y, and Z 
tenants in common in fee simple: that, p. 90, ‘with regard to real estate 
a power may be defined as the means of causing a use with its accompanying 
estate to spring into existence at the will of a given person’ (apparently 
the authors have forgotten » vargain and sale by executors): that, p. 107, 
uses can be declared of an existing term of years: that, p. 114, a gift to 
nephews is within 1 Vict. ec. 26, s. 33: that, p. 134, the number of cattle to 
be put on the lord’s waste in respect of common appendant ‘was not 
to exceed as many as the common would feed during the winter.’ 

The accounts given in this book, at p. 50, of real actions; at p. 56, of a 
feoffment ; at p. 61, of the proper form of limitation to a corporation; at 
p. 63, of the effect of the assignment by a tenant for life of his life estate 
on the exercise of the powers given to him by the Settled Land Act; at 
p. 114, of the effect of a devise contained in a will executed since the Wills 
Act came into force on after-acquired land; at p. 139, of a fee simple con- 
ditional, are misleading or impertect. 

The Guide to Specific Performance comprises elementary sketches of 
the law relating to specific performance and mortgages, with questions and 
answers on the same subjects. It is slovenly and inaccurate, but not quite 
so bad as its companion, 

The authors inform us that the questions in these books are chiefly 
framed from actual questions asked at examinations for the Bar Final. Is 
it possible that the answers given in the books are taken from answers 
actually given in the examination ? 

It is with much regret that we point out so many serious errors in books 
likely to be extensively used by students, We are well aware that it is 
impossible to avoid errors in books intended to be used by practising 
lawyers, but we consider it quite inexcusable to publish hooks for the use 
of students which contain so many blunders, most of which might have 
been avoided by looking into any of the recognised elementary works. 

We understand that Mr. Indermaur has prepared many winners of the first 
prize in the Solicitors’ Final Examination. It seems to follow that the 
standard of the examination is lamentably low, unless Mr. Indermaur’s oral 
teaching is of an esoteric character. 





The Principles of the Law relating to the Discharge of Contracts. By 
Ropert Rarstoy. Philadelphia: T. and J. W. Johnson and Co. 
1886, 8vo. vii and 68 pp. 


Tus is a well-arranged and concise little book. It does not profess to 
do more than give the result of the authorities as they stand, and this 
appears to be done in a workmanlike manner. Mr. Ralston has had time 
to mention Norrington v. Wright, 115 U.S. 188; he seems to agree with 
the learned contributor who considered that case in the Notes of our April 
number that the Supreme Court of the United States has departed from the 
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current of recent English authority as to the effects of a breach of a sever- 
able contract; but to say, as he does, that the Court ‘refused to follow the 
English cases’ does not fairly represent the mind of the Court, or the manner 
in which its conclusion was arrived at. The judgment delivered by Gray J. 
certainly did not intend to make the law of the Supreme Court different 
from that of the House of Lords; and whether in fact it did so or not is 
# question still quite open to discussion. What the Court does say (115 
U.S. 206) is that ‘a diversity in the law as administered on the two sides 
of the Atlantic, concerning the interpretation and effect of commercial con- 
tracts of this kind, is greatly to be deprecated ;’ and the judgment proceeds 
to maintain in detail that the conclusion in the case at bar is supported, on 
the whole, by the weight of English authorities. Can it be that Mr. Ralston 
did not take time to read through the judgment? We do not know why 
Mr. Ralston has wholly omitted to deal with the rescission of contracts 
for fraud and other causes ejusdem generis. 


Instructions for Preparing Abstracts of Titles. By Wexry Moore, 
Fourth Edition, with considerable additions by Reeivatp Meni- 
vate and Norman Pearsox. London: William Clowes & Sons, 
Limited. 1886. Sm. 8vo. vi and 256 pp. 

A Ilandbook of Practical Forme. By Henry Moore. Edited by T. 
Lampert Mears. London: William Clowes & Sons, Limited. 
1886, 8vo. xxvi and 390 pp. 

‘Tne fact of the first of these books having reached a fourth edition shows 
that it has been found useful. The editors ‘have endeavoured to retain as 
far as possible the author's original text, departing from it only when 
accuracy or clearness has seemed to require this course.’ It appears to us 
that they have succeeded in rendering ‘the preseut edition substantially in 
accordance with the present practice.’ They appear to have taken great 
pains in adding references to recent cases, 

The second of these books contains numerous examples of acknowledg- 
ments, affidavits, cases for the opinion of counsel, conditions of sale, consents, 
declarations, demands, notices, proposals to treat protests, receipts, and 
valuations, together with a number of statutory forms, and notes as to 
stamps. While nothing but actual trial can prove whether they are useful, 
it is right to say that they appear to us to be so. 


A tentH edition of Stephen’s Commentaries, by Mr. Archibald Brown, 
stands over for future notice. Meanwhile this infinite re-editing and 
cobbling of books appears to us, in a general way, a bad thing. We have 
also received: Heywood’s ‘County Court Practice,’ 4th ed. (W. Maxwell 
and Son); H. D. Macleod’s ‘ Theory and Practice of Banking,’ vol. 2, 4th 
ed. (Longmans); E. 8S. Roseoe’s ‘ Digest of the Law of Light,’ 2nd ed. 
(Reeves & Turner); H. 8. Bowen's ‘Outlines of Specific Performance,’ 
a small student’s book (Clowes and Sons); ‘Emigration,’ a summary 
of modern Acts and statistics, by H. H. Phear (Stevens and Sons); Geo. 
Carslake Thompson's ‘ Public Opinion and Lord Beaconsfield, 2 vols., and 
‘The Statesman’s Year-book’ for 1886 (Macmillan and Co.). Curiously 
enough the legal and judicial information in the Statesman’s Year-book 
appears to be its weak point. Under the head of the United States we 
have a page of description given to a class of armoured cruisers not yet 
built, and not a word about the Supreme Court, without which the political 
constitution of the United States is unintelligible. 
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Tue New England Magazine for March, 1886, contains an account of the 
Boston University Law School, by Mr. Benjamin R. Curtis, one of its lee- 
turers. Mr. Phelps, as he reminds us, came from teaching in that school to 
represent the United States in this country; it is an open secret that in 
becoming a diplomatist he has not ceased to be at heart a lawyer. In any 
case, the success with which he accomplishes the very difficult task of filling 
Mr. Lowell’s place is a living lesson to certain good people who think that 
professors in general (and, for some occult reason, more particularly those 
who profess to teach law) must be a useless and unpractical kind of men. 
The Boston Law School is an eminently practical one, and its staff includes 
some lawyers whose works are well known on this side. We extract from 
Mr. Curtis's article the following paragraphs as to the method pursued :- 

‘One or two features of the course of instruction deserve especial men- 
tion. The first of these is the prominence given to the system of recitations, 
and their separation from the lectures. These latter are given by the elder 
members of the profession; the lecturer himself occupies most of the hour 
in laying down and explaining prepositions of law and citing authorities 
in support. The lecturer’s work is supplemented by the instructors, who 
conduct recitations upon the topics already reviewed by their elders; in 
these exercises the students are expected and required to occupy most of the 
time in asking or answering questions, and in the discussion aud argument 
of points raised or suggested in the previous lecture. 

‘The freedom of debate and liberty of criticism given at the recitations, 
larger than it is practicable to obtain at the lectures, is found to be a most 
useful method of fixing principles or correcting errors. 

* The Moot Courts are another prominent feature of the instruction. These 
are held regularly every Saturday. Some question of law is argued by 
students who have been previously assigned as counsel; a member of the 
faculty sits as Chief Justice, two students being associated with him as 
Justices. Upon the decision of the question written opinions are prepared 
by each of the Associate Justices and read by them at a subsequent session 
of the Court. These opinions are afterwards printed and bound under the 
title of “ Boston University Reports.”’ 








406 


NOTES. 


A Reat Property Puzzie.—A man died lately, intestate, seised in fee 
simple of land in common socage, and leaving a father and a son, The 
father inherited the land. Explain the state of facts that caused this, 

H.W. E. 

What is a judgment in rem by the English law? is a question judges and 
text-writers have struggled much with, and until very lately without much 
result. Now, however, there appears to be a solution, not quite complete 
perhaps, but pretty clearly indicated. The Court of Appeal in De Mora vy. 
Concha, 29 Ch. D, 268, plainly intimate that none of the generally accepted 
kinds of judgment in rem are such, with the single exception of adjudica- 
tions in prize causes in the Admiralty,—in the sense, that is to say, that the 
findings and grounds of decision bind txter omnes. The judgment itself may 
operate in rem in a variety of cases; but nothing else than the judgment, 
except in the case mentioned. And now comes a decision of the Supreme 
Court of Massachusetts, which contains*much more than an intimation to 
the same effect ; and this without the aid, it seems, of De Mora v. Concha— 
Brigham v. Fayerweather, 140 Mass. 411. In De Mora v. Concha it was 
only necessary to decide, that an unnecessary finding in Probate—the 
Chilian domicil of a testator—could not bind persons who were not in 
reality parties to the probate proceedings or properly represented there by 
the executor; and all the cases, such as //art v. MeNamara, 4 Price, 154, 
note, and Bouchier v. Taylor, 4 Bro. Parl. Cas. 708, together with the prize 
cases, were brushed aside in the course of the argument as either of doubt- 
ful authority or not sufficiently in point necessarily to govern the case. In 
Brigham v. Fayerweather, however, the Court were required to determine 
whether a necessary finding in the probate of a will—the testamentary 
capacity of the testator—was conclusive in an action between one of the 
parties to the probate cause and a third person (who held a deed from the 
testator); and the Court, by Mr. Justice Holmes, held that it was not. This 
case on its reasoning would be sufficient alone to raise a doubt whether any 
adjudication except in a prize cause would be conclusive in that way; with 
De Mora v. Concha, perhaps the most instructive case concerning judg- 
ments iz rem to be found, the doubt becomes almost solved in the negative. 
The result is that the discussions in regard to the distinction between 
judgments in rem and judgments tn personam appear to have become, for 
the greater part, obsolete learning. If the two cases referred to point aright, 
there is but one pure judgment in rem, carrying, that is to say, in its broadly 
conclusive effect necessary findings and grounds of the decision; other judg- 
ments operate iz rem only in so far as they have perfectly and completely— 
against all persons—established a right in rem. Beyond the judgment, only 
parties and their privies are within the estoppel. Prize cases themselves 
are treated by both Courts as exceptional ; possibly the foundations even of 
Hughes vy. Cornelius are no longer secure. However this may be, Mr. 
Justice Holmes cuts a Gordian knot by declaring that judgments in rem 
have their peculiar effect because the Sovereign has declared they shall 
have it. 

In this connection attention may be called to Williams vy. Williams, 63 
Wis. 58, in which it is held that judgment of divorce, by default, does not 
establish, inter alios, the marriage of the parties. M. M. B. 
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After the decision in Leather Manufacturing Bank vy. Morgan, 117 U.S. 96, 
bank depositors, at least in the United States, must look well to their pass- 
books when returned balanced by the bank. In that case the plaintiff sued 
the defendant bank for a balance alleged to be due to him on deposit 
account, including in his demand certain sums paid on altered checks drawn 
by him. After these checks had been paid, the bank balanced the plaintiff's 
pass-book, treating the checks as genuine, as it supposed they were. Had 
the plaintiff at once examined his book, and reported the mistake to the 
bank, the latter would have been able probably to take steps for its own 
protection, including action for the punishment of the forger. This was not 
done, and the bank lost its opportunity thereby. Upon these facts the Lower 
Court had instructed the jury to find for the plaintiffs ; judgment was now 
reversed, and the Supreme Court of the United States held that it should 
have been left to the jury to find whether there had been negligence on the 
part of the plaintiff, as well as fuult on the part of the bank. The case re- 
affirms the familiar rule that an estoppel may arise out of mere negligence ; 
also that the change of position may be presumptive, as in Anights v. Wiffen, 
L. R., 5 Q. B. 660. Indirectly the mere interesting principle is decided that 
a silent admission of a representation by the party claiming the estoppel may 
preclude a man from disputing his admission. That, it will be noticed, is 
a new phase of the rule in Pickard y, Sears (6 Ad. & E. 469). There was 
another point of less importance in the case. The forgeries had been com- 
mitted by the plaintiff's clerk, and the pass-book and paid checks had come 
back into his hands for examination. The Court of course held that, while it 
was not necessary for the plaintiff to make personal examination of the same, 
examination by the man who had altered the checks, and his failure to report 
the situation, would not avail the plaintiff, ‘without at least showing that 
he exercised reasonable diligence in supervising the conduct of the agent 
while the latter was discharging the trust committed to him.’ 

M. M. B. 

The May number of the Law Reports contains two cases on the subject of 
gilts to illegitimate children. 

The first of these cases (Ja re Haseldine ; Grange v. Sturdy, 31 Ch. D. 511) 
is a good illustration of the saying that hard cases make bad law. There a 
gift to each of the children of Mary Ann Lord of £5 for mourning to be 
paid into the hands and on the receipt of the said Mary Ann Lord their 
mother for them, notwithstanding her coverture and their minority, was held 
to go to three illegitimate children of Mary Ann Lord living at the date of 
the will, on the ground that having regard to the circumstances of the cave 
and the words used there was a sufficient reference to existing children, 

The testator was seized with paralysis while on a visit to the Lords, and 
was advised by his medical attendants to make a will, which he did in 
October, 1860. He made a codicil in August, 1861, and died in the same 
month. 

It was said that the gift for mourning showed that the testator assumed 
that the legatees would be living at his death, and that his language showed 
that he thought his death near at hand, Stress was also laid upon the refer- 
ence to the minority of the legatees. 

There was a further point, whether a gift by the codicil to the children 
of M. A. Lord included the same three children, and the majority of the 
Court held that children must have the same meaning in the codicil as in 
the will. 

Lord Justice Cotton dissented from the judgment, on the ground that 
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there was no repugnancy or inconsistency if the ordinary meaning was given 
to the word children. 

The case lays down no new principle and must stand strictly on its own 
facts. It is perhaps unfortunate that it should have been thought advisable 
to report it. 

In the other case, Jn re Bolton ; Brown v. Bolton (31 Ch. D. 542)—the 
gift was ‘to my dear wife Jane Ann Bolton (formerly Jane Ann Cockayne), 
and after her death between all and every my child and children,’ 

The testator was aware when he married Jane Ann Cockayne that it was 
not certain whether her first husband was dead, and aiter the testator’s 
death it was found that he was alive. 

At the testator’s death Jane Ann Cockayne was enceinte of a child by 
him. It was held that this child could not take. 

The decision may be supported on the ground that there was nothing in 
the will to indicate illegitimate children, though as to this the case comes 
very near //ill v. Crook, L. R., 6 H. L. 265. , 

The Court seems however to have been of opinion that even if the 
testator’s words could be construed to refer to illegitimate children, an 
illegitimate child born after the date of the will could not take under a 
description referring to the fact and not the reputation of paternity. 

it is submitted that this distinction is untenable. 

Occleston v. Fullalove, 9 Ch. 147, decided two points: 

1. That a gift to illegitimate children born after the date of the will 
was not contrary to public policy. 

2. That a gift by a man to the children ‘he might have or be reputed to 
have’ by a woman was valid as regards children who had at the testator’s 
death acquired the reputation of being his children, inasmuch as the descrip- 
tion referred to the reputation and not the fact of paternity. 

It had however long before this been decided by Lord Eldon, adopting 
the opinion of three of the Judges, that a gift by a testator to the children 
‘which I may have’ by A. ZB. was valid as regards illegitimate children who 
at the date of the will had acquired the reputation of being the testator’s 
children (Wilkinson v. Adam, 1 V. & B. 422, and see Metham v. Duke of 
Devon, 1 P. Wms. 529), or, in other words, that a description referring to the 
fact of paternity was satisfied by the reputation of paternity ; and there can 
be no reason why the same doctrine should not apply to after-born illegiti- 
mate children described with reference to the fact of paternity if the sup- 
posed rule of policy against gifts to illegitimate children born after the date 
of the will is out of the way; and this was the opinion of Lord Selborne 
(9 Ch. 157), who dissented from the judgments of the Lords Justices in 
Occleston vy. Fullalove. Accordingly the late Master of the Rolls, in /n re 
Goodwin's Trust, 17 Eq. 345, held that under a gift by a woman to all 
her children by Richard Parkins a son born after the date of the will who 
was reputed her son by Richard Parkins would take. 

In /n re Bolton, Lord Justice Cotton expressly, and the other Lords Justices 
impliedly, disapprove of Jn re Goodwin's Trust, but it may be doubted 
whether it is not more in harmony both with principle and authority than 
the decision of the Court of Appeal. 

It will be remembered that in /n re Bolton the child was in ventre at the 
death. The question whether a child can have a reputed father before it is 
actually born was raised but not decided. The Lords Justices seem to have 
been of opinion that it was not possible. H. 8. T. 
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A charter of 14 Hen. VIII, confirmed by the Act of 13 Elizabeth c. 29, 
incorporating the two Universities, grants to the University of Oxford not 
only a large criminal jurisdiction, but also exclusive cognisance ‘in contrac- 
tibus et injuriis quibuscunque . . . ac de aliis causis et materiis quibuscunque 
... licet tangant nos, heredes, etc. (assisis et placitis de libero tenemento 
duntaxat exceptis) infra villam Oxon, etc., vel alibi infra regnum nostrum 
Angliae, qualitercunque emergentibus, ubi scolares, etc. (quos vel quem 
predicti Cancellarius, etc., calumpniare voluerint) est vel erit una parcium.’ 
It had reasonably been held that the right of the University exists only in 
cases where it can do full justice (Draper v. Crowther, 2 Vent. 362), and does 
not apply to members of the University who are non-resident, merely 
‘having their names on the books,’ nor to members of the University who are 
plaintiffs (Hayes v. Long, 2 Wils. 310). In Ginnett v. Whittingham, L. R., 
16 Q. B. D. 761, the attempt of the plaintiff to defeat the Chancellor's claim 
of connusance, by further restricting the operation of the charter to causes of 
action arising between burgesses and scholars, has naturally failed, as incon- 
sistent with the words ‘ vel alibi,’ etc., above cited. 

Upon one or two subsidiary points the judgment in this case seems 
open to correction. The Act of Elizabeth confirms not merely a charter 
of the Queen and one of Henry VIII, but all the numerous charters granted 
in earlier reigns. The series of charters relating to the jurisdiction of the 
University commences, not with Richard II, but with Henry III. Lastly, 
the word ‘ calumpniare ’ does not mean, as in the translation adopted by the 
Court, ‘to summon,’ but ‘to claim.’ The note appended to the report is 
likely, without explanation, to give an erroneous idea of the relation of the 
executive to the judicial departments of the University. The ‘ University 
authorities ’ (executive, presumably) have no discretion as to the treatment of 
a case in which a claim of connusance has been allowed. After the decision 
of the Queen’s Bench Division in Ginnett v. Whittingham, the plaintiff recom- 
menced his action in the Court of the Chancellor, and in due course applied 
by counsel and upon affidavit, under one of the rules of tle Court, for leave, 
which was granted by the Assessor, to take proceedings in London. 


‘It may perhaps be doubted whether the odd grant “A and his heirs, 
if he shall have heirs of his body” ever had any existence except as an 
illustration of ‘‘ conditions” in a donation, the notion of which Bracton 
had taken from the Roman law.’ Thus wrote T.E.S. in our last Number 
(p. 278) discussing Bracton’s treatment of conditional gifts. Another 
correspondent supplies us with a case from Bracton’s time which seems 
to have turned upon a gift of just this kind. It is found, he says, among 
pleas from Easter term 1224 (a term for which no roll is extant) in a 
manuscript collection of cases (Brit. Mus. MS. Add. 12,269, f. 138 b). 
A fine is to be levied of a certain rent between the Abbess of Elstow and 
William of Aisho and Eleanor his wife. But one Nicholas of Bassingbourne 
appears and objects to the completion of the fine. Hugh of Lisiurs, it seems, 
had given the rent to Eleanor as a marriage gift and to her heirs if she 
should have heirs of her body (‘dedit illas duas marcas predicte Elienore 
in maritagium et heredibus suis si heredes haberet de corpore suo’). 
Nicholas of Bassingbourne has married Hugh’s daughter and heiress. He 
now asserts that the rent should revert to his wife if Eleanor has no heir 
of her body, and claims that no chirograph be made to his wife’s disherison. 
Thereupon the Court holds that the fine cannot be levied (‘ cyrographum 
inde fieri non potest’). It seems easy to guess the reason for this decision, 
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though none is given :—Eleanor has not yet fulfilled the condition of the 
gift. ‘Iam persuaded’ (adds our correspondent) ‘that the more diligently 
the records of Bracton’s time are perused the clearer will be the proof of 
his perfect fidelity to the actual English case law of his time.’ 


Reg. v. Peters, 16 Q. B. D. 336, unfortunately shows that the interpreta- 
tion of a criminal enactment may give rise to quite as much technicality 
and subtlety as the construction of a common law rule. The prisoner, an 
undischarged bankrupt, living at Newcastle-on-Tyne, in this case buys a 
horse from the prosecutor, a farmer in Ireland, for £22 free of expenses to 
the vendor, who by the prisoner's direction delivers the horse on board a 
steamer at Larne. No agreement is made as to the time or mode of pay- 
ment, and the prisoner does not disclose the fact that he is an undischarged 
bankrupt. The prisoner pays for the carriage of the horse on its delivery 
at Newcastle, sells it at once, and refuses to pay the £22 to the prosecutor. 
The prisoner is convicted under the Bankruptcy Act, 1883, sect. 31, of the 
offence of ‘ obtaining credit from a person without informing such person 
that he is an undischarged bankrupt.’ The Court hold the conviction right. 
Justice Manisty however dissents on the ground that there is no evidence 
of the prisoner’s obtaining credit within the meaning of the Act. His lord- 
ship's objection cannot be put better than in his own words: ‘ The evidence 
never obtained credit; he never had any, and there was not a single moment 
when he was entitled to it. Without saying that the majority of the Court 
were wrong, we do not feel at all convinced that Mr. Justice Manisty’s ob- 
jection could be rightly got over. In any case, Reg. v. Peters illustrates the 
fact, which laymen are always forgetting, that the true difficulty of law con- 
sists far less in the confusion of the law than in the complexity of the 
circumstances to which rules of law have to be applied. Here as elsewhere 
logic and language hardly enable us to frame rules which meet the subtlety 
of nature. 


In Nicol v. Nicol, 31 Ch. D. 524, the question was whether terms con- 
tained in an agreement for separation as to the wife’s use of chattels 
imported an absolute gift or were in force only during the separation. The 
Court of Appeal agreed with North J. that the agreement as a whole 
‘merely provided for the separation while it continued,’ and this provision 
was annulled with the rest by a subsequent reconciliation and cohabitation. 
Bowen L.J. gave a wholesome warning against attempting to establish 
rules of law by cases on the construction of particular instruments. ‘I am 
not myself,’ said the Lord Justice, ‘in favour of applying presumption to 
the constraction of written documents in such a way as to dictate the 
inference to be drawn from the varying circumstances under which deeds 
are drawn, which must necessarily differ in different cases. Separation 
deeds are often very complicated, and some provisions may be intended to 
apply even in the case of a reconciliation, while others may be quite inap- 
plicable to such a state of things, and I should prefer to construe each deed 
by the light of its surrounding facts rather than to lay down a crystallized 
rule. —Quod nota. 


In Scott v. Pape, 31 Ch. D. 554, the Court of Appeal has been further 
exercised upon the difference between a right to an unobstructed window 
and a right to the uninterrupted access of the quantity of light which is 
received through that window ; a difference not easy to express in accurate 














July, 1886.} Notes. 411 





language. Counsel and the Court had recourse to the vocabulary of 
Geometrical Optics, and there was talk of cones and pencils which would 
perhaps be more appropriate to the Cambridge Senate House. Probably 
the law of light will now be infested with cones and pencils for a year 
or two. But let us possess our souls in patience. Have we not seen the 
short day and the ruinous downfall of the angle of 45°? 


A learned correspondent sends this additional note :— 

The subject of the abandonment of ancient lights has come before the 
Courts in several recent cases. In Newson v. Pender (27 Ch. D. 43) the 
Court of Appeal decided that the alteration of the position of ancient lights 
on a rebuilding is not evidence of abandonment, if the new windows com- 
prise a substantial part of the area of the old lights. In Budlers v. Dickinson 
(29 Ch. D. 155) Kay J. decided that the setting back a wall containing 
an ancient light on rebuilding is not evidence of abandonment of the 
right. In Seott v. Pape (31 Ch. D. 554) the converse case to that of 
Bullers v. Dickinson arose, viz. whether advancing the plane of a wall 
containing ancient lights on rebuilding is evidence of abandonment. The 
Court of Appeal have decided that it is not. According to this decision, 
the right to access of light acquired under sect. 3 of the Prescription Act 
is a right to the free flow of light over the servient tenement to certain 
apertures in the dominant tenement: the size and dimensions of these 
apertures is the measure of the right, but the right does not depend on the 
structural identity of the apertures: it is sufficient that the new windows 
receive a substantial part of the same cone of light which the ancient 
lights received. ‘If, says Bowen L.J., ‘the right is a right to a definite 
amount of the pencils of light for the dwelling-house, why may not the 
owner of the house advance or recede as he chooses? He will obtain by 
doing so no more enjoyment of light than that to which he is entitled: 
he does not increase the burden on his neighbour's tenement, and he does 
not, as it seems to me, do anything which affects the right given him by the 
Act of Parliament itself.’ 





The case of Re Vardon’s Trusts (31 Ch. D. 275), deciding that property 
of a married woman subject to a restraint on anticipation is not available 
to make compensation to a person disappointed by her election, has now 
been followed by Re Glanvill, Ellis v. Johnson (31 Ch. D. 532) affirming 
still more strongly the inviolability of the restraint on anticipation. 
In Re Glanvill, Ellis v. Johnson, a married woman suing by her next 
friend brought an action before the Married Women’s Property Act, 1882, 
to administer the trusts of a will under which she was entitled to a life 
interest for her separate use without power of anticipation. The action in 
the opinion of Bacon V.C. was an improper one, and the next friend 
having disappeared, the Vice-Chancellor gave the trustees leave to retain 
their costs out of the share of the plaintiff. A similar order had been made 
by the late Pearson J. in Re Andrews (30 Ch. D. 159). The Court of 
Appeal held that the order could not be sustained. Admitting that the 
position of a married woman entitled to separate property with a restraint 
on anticipation was anomalous, the Court agreed with Wood V.C. in 
deeming it the sounder course to adhere to the view taken by Lord Eldon 
in Jackson v. Hobhouse (2 Mer. 483), namely, ‘that having once sanctioned 
this species of protection to a married woman by making it impossible 
for her in any way whatever to deal with the fund, the Court must go on 
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to hold her interest in the fund protected even against her own fraudulent 
acts.’ Arrears of income might however, it would seem, be attached by 
the Court in the hands of her trustees to meet a liability in respect of an 
act done by the married woman after such income accrued. 





In Whitham v. Kershaw (16 Q. B.D. 613) the Court of Appeal had to 
fix the measure of damages in an action for waste by the reversioner. The de- 
fendant was tenant under a fourteen years’ lease from the plaintiff of an allot- 
ment of moor-land consisting of a thin layer of earth lying on rock, and had 
removed the greater part of the earth on to an adjoining allotment of which 
he was owner in fee. At the trial the judge adopted as the measure of 
damages the cost to the plaintiffs of replacing the earth which had been 
taken away. The Court of Appeal held that this was wrong and that the 
true measure was the injury to the reversion. To take as the measure of 
damages the cost of replacing similar earth was, as the Master of the Rolls 
pointed out, to commit the mistake of treating the implied covenant in the 
lease not to commit waste as equivalent to a covenant to deliver up the de- 
mised property at the end of the term in the same condition as that in 
which the tenant received it. This measure of damages, i. e. how much less 
the premises would sell for in consequence of the wrongful act of the defen- 
dant, does not limit in any way the power of the jury to give vindictive 
damages where the circumstances may call for them. 





Armstrong v. Milburn (54 L.T.R. 247) shows that the fusion of law and 
equity is still incomplete. It was an action brought by a client against her 
solicitor for negligence. The solicitor pleaded the Statute of Limitation 
(21 Jac. I. c. 16.8.3). The client replied that the solicitor had fraudulently 
concealed his negligence. The point was thus raised whether the rule of 
equity that the period of limitation runs from the discovery of the fraud 
could be invoked by the plaintiff in what was admittedly a common law 
action. In Gibbs v. Guild (9 Q. B.D. 59) the Court of Appeal (Coleridge 
C. J. and Brett L. J., Holker L. J. dissenting) decided that where the action 
is one in which there would have been a concurrent remedy at common law 
and in equity before the Judicature Act fraudulent concealment is now a 
good answer to the statute. In such a case, i. e. where the remedy in equity 
was correspondent to the remedy at law, a Court of Equity, as Lord West- 
bury explained in Know v. Gye (L. R., 5 H. L. 674), acted by analogy to the 
statute, but where any proceeding in equity was included within the words 
of the statute, there a Court of Equity acted in obedience to the statute. 
Has the Judicature Act then empowered or rather ordered the Division of 
the High Court which now represents the old Courts of Common Law to 
give an equitable remedy which Courts of Equity would not have given 
before the Judicature Act? The Judges in Armstrong v. Milburn thought 
not ; they held that the case was concluded by the decisions in The Imperial 
Gas Light and Coke Company v. The London Gas Light Company (10 
Ex. 39) and Hunter v. Gibbons (1 H. & N. 459), and that if a broader 
and more liberal view was to be taken, it must be by the Court of Appeal. 





In Bahin v. Hughes (31 Ch. D. 390) the Court of Appeal had to consider 
the right of a passive trustee to indemnity against the acting co-trustee for 
breach of trust where both trustees have been held liable to the cestui que 
trust, a point on which very little authority exists. A gentleman married 
a lady who was trustee with another of a will. The lady was not acting 
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trustee, and she and her husband, though they protested, a!lowed the acting 
co-trustee to invest the trust fund on an unauthorised security. The fund 
was lost, and the husband was held answerable jointly with the acting 
trustee for the loss. He claimed indemnity against the acting trustee. 
Lockhart v. Reilly (25 L. J. Ch. 697) and Thompson v. Finch(22 Beav. 316) 
were cited in support of the claim, but in each of those cases, as the Court 
pointed out, the trustee by whom the loss was sustained had been not only 
trustee but solicitor to the trust. While refusing therefore to lay down any 
limitation of the circumstances under which one trustee would be held 
liable to indemnify the other where both were answerable to the cestui que 
trust, Cotton and Fry, L.JJ. agreed in stating that ‘so far as cases have 
gone at present, relief in such a case has only been granted against a trustee 
who has himself got the benefit of the breach of trust, or between whom 
and his co-trustees there has existed a relation which will justify the Court 
in treating him as solely liable for the breach of trust.’ Bowen L.J., 
though not formally dissenting, expressed an opinion that a trustee by 
allowing his co-trustee to receive the trust fund did not sanction his co- 
trustee doing what he liked with it, and that a breach of good faith ought 
as between the trustees to be a ground of indemnity. 





In Martin v. Rocke, Eyton § Co. (53 L. T. R. 946) an auctioneer 
paid into his banking account the proceeds of sales of cattle which he had 
been instructed by farmers to sell for them. The account was overdrawn, 
and the bank, though it knew that the moneys were the proceeds of sales, 
applied them in reduction of the auctioneer’s account. North J. held that 
the owners of the cattle had no remedy. Pannell v. Hurley (2 Coll. 241) 
and Bodenham v. Hoskins (2 De G. M. & G. 903) show that a bank which 
has notice of a breach of trust by a customer is a trustee de son tort for the 
cestut que trust of any benefit which it derives from the breach of trust, e.g. 
where a trustee transfers moneys from his trust account to his overdrawn 
private account, but in Martin v. Rocke, Eyton § Co. there had been no breach 
of trust by the auctioneer. Apart from such a case a bank cannot be 
treated as standing in a fiduciary relation to the customer. The relation 
between them is that of creditor and debtor, and the bank, however shabby 
such a proceeding may have been, was entitled to treat the payments as mere 
items in a debtor and creditor account between it and the customer. 





Lowe v. Dixon (16 Q. B. D. 455) furnishes an illustration of a rule of 
equity prevailing over a rule of common law under sect. 25. subs. 11 of the 
Judicature Act. Where several persons as partners or co-adventurers have 
to contribute a certain sum the rule is now that ‘those who can pay must 
not only contribute their own shares, but must also make good the shares 
of those who are unable to furnish their own contribution.’ 





Reid v. Reid (31 Ch. D. 402) has set at rest the much-vexed construction 
of sect. 5 of the Married Women’s Property Act, 1882, the Court of Appeal 
having decided that a reversionary interest belonging to a married woman 
which is vested or contingent before the commencement of the Act does 
not by force of the section become her separate property by falling into 
possession after the commencement of the Act. There were four decisions 
of Courts of first instance one way and three the other. 
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In Re Barber, Burgess v.Vinnicome (31 Ch. D. 665) a testatrix appointed 
her solicitor one of her executors, and directed that he should be entitled to 
charge and receive payment for all professional business to be done by him 
under the will. The estate was insolvent, and a question arose whether the 
solicitor was entitled to remuneration for his professional services. Apart 
from the direction in the will, an executor-solicitor could not of course charge 
for his personal services. Then what was the effect of the direction in the 
will? It was the Court held mere bounty, a gift to the executor out of the 
assets of the testatrix, and as such the executor could not compete with 
creditors of the estate. The solicitor was also an attesting witness to the 
will, and on this ground too the Court held that the direction in his favour 
failed as a ‘ beneficial gift’ within the meaning of sect. 15, Wills Act. 


Rats are it seems a necessary evil in navigation, and their presence there- 
fore in a ship in reasonable numbers does not render her unseaworthy. 
Their action is not an act of God ; but it is an inevitable accident, and there- 
fore if they gnaw a hole in the ship and let in the sea-water, this is a ‘ danger 
or accident of the seas’ within the meaning of the ordinary exception in a 
charter-party and the owners are not liable. Pandorf vy. Hamilton (16 Q. 
B. D. 629). Compare Carstairs v. Taylor, L. R., 6 Ex. 217, where the rat 
was treated rather as a trespassing stranger. 


There has been an impression among conveyancers (1 Day. Pre. 4th ed. 
561: 1 Prid. Pre. 11th ed. 37) that the ordinary condition of sale which 
provides that no compensation shall be allowed in respect of any error in 
the description of the property sold will, notwithstanding the generality of 
the language, only cover slight and immaterial errors. In Re Terry v. 
White's Contract (32 Ch. D. 14) the Court of Appeal decided that there is 
no such restriction, that the contract contained in the conditions of sale 
must be construed like any other contract, and therefore that a purchaser 
under such a condition seeking specific performance is not entitled to com- 
pensation though the error is substantial, where (e.g.) the acreage is one- 
fourth less than that stated in the particular, and though the vendor could 
not as plaintiff have enforced specific performance without compensation. 





The judgments delivered in the Court of Appeal in Nottingham Brick 
Company v. Butler, 16 Q. B. D. 778, define or confirm sundry rules important 
to vendors and purchasers of land and their advisers. 

1. When land is sold in lots under conditions binding the purchasers to 
enter into restrictive covenants, it is a question of fact whether those 
covenants are meant to take effect for the protection of the purchasers as 
between themselves. The vendor’s not reserving any part of the property 
for himself is very strong evidence that such was the intention. If it was, 
any one of the purchasers can enforce the restriction against any other of 
them or persons claiming through him with notice of the restriction. 

2. A bona fide purchase without notice of an equitable claim clears the 
title of that claim once for all. The chain of notice once broken cannot be 
restored by a subsequent purchaser having notice. Nevertheless specific 
performance is not granted where the security of the purchaser would depend 
on the vendor not having had notice of an equitable claim; for the Court 
cannot tell what evidence of such notice might be produced another time by 
parties relying on such a claim, and not before the Court in the action for 
specific performance. 
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3. Statements made by a vendor and his agent, each of which is literally 
true, may together amount to a misrepresentation fatal not only to an action 
for specific performance but to the contract of sale. Here in effect the 
vendor said to the purchaser, ‘ There are such and such restrictions,’ but his 
solicitor, then and there present, said repeatedly, ‘I know of none: the pur- 
chaser naturally relied on the solicitor’s opinion. But in fact the vendor 
had read earlier deeds which his solicitor had not; and the non-disclosure 
of this fact made the effect of their statements, as a whole, misleading, and 
entitled the purchaser to rescind. 





Rew v. Payne, Douthwaite § Co. (53 L. T. R. 932) is an illustration of 
the rule laid down in Shepherd v. Harrison (L. R., 5 H. L. 116) that where 
a bill of lading and a bill of exchange to cover the goods included in the 
bill of lading are sent in a letter to the vendee of the goods, the bill of 
exchange must be accepted or the bill of lading cannot be retained. If the 
goods are retained without the bill being accepted, the damage will be 
5 per cent. on the value of the goods from,the time they were wrongfully 
taken possession of. 

Where a mortgagee at the request of a mortgagor postpones his security 
to enable the mortgagor to obtain a further advance, there is an implied 
covenant by the mortgagor to indemnify the mortgagee for loss thereby 
occasioned. Re Chappell, Ex parte Ford (16 Q. B. D. 305). 


The principle on which XAent v. The Worthing Local Board (10 Q. B. D. 
118) was decided has been overruled by the Court of Appeal in Moore v. 
Lambeth Waterworks Company (55 L.J., Q. B. 305). A water company acting 
under statutory authority placed a fire-plug on a highway. The fire-plug 
was fit for the purpose for which it was intended, and was in good repair. 
The roadway had however worn away and left the plug projecting. The 
plaintiff tripped over it and was injured. In an action by him against the 
water company the Court of Appeal held that there was no duty resting on 
the water company to keep the plug at a level with the roadway, and that 
the plaintiff could not recover. Semble, on the authority of Gibson v. Mayor 
of Preston (L. R., 5 Q.B. 218), that he would have no remedy against the high- 
way authority either. Per Lord Esher and Lindley L.J. Quare whether 
the water and highway authority being one, as in Kent v. The Worthing 
Local Board, would make a difference. 

Reg. v. The Lord Mayor of London (16 Q. B.D. 772) determines that 
since as before the Married Women’s Property Act a wife cannot take pro- 
ceedings against her husband for defamatory libel. The decision represents 
the present state of the law, but like some other decisions with regard to 
the rights of married women, it suggests that the piecemeal legislation by 
which wives have been given in effect almost all the rights of unmarried 
women needs revision. The logical, and in the long run the most con- 
venient, course would be to repeal the enactments by which the law has 
been modified, and pass a short Act laying down that, subject to a few 
definite exceptions therein stated, a married woman should have the same 
rights and be subject to the same liabilities, both civil and criminal, as a feme 
sole. Until this is done cases will always be cropping up in which a wife 
finds that she is unexpectedly and unjustly subject to the operation of old 
rules of law which every one supposed to have been in effect abrogated. 
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Sir James Hannen in his summing up in Wingrove v. Wingrove (55 L. J., 
P. D. & A. 7) made some important observations on a subject on which he 
said much misapprehersion prevailed, viz. what constitutes undue influence 
in respect of testamentary disposition. Evil or immoral influence does not 
constitute undue influence in a legal sense. To render influence legally 
undue there must be coercion. Such coercion may be either that of actual 
violence or of importunity, i.e. where a person is so weakened by advanced 
age or infirmity that upon a thing being pressed upon him he becomes so 
fatigued in brain as to consent to it, though it is an act with which his 
mind does not go. ‘The state of things which is sufficient to establish 
undue influence must’ in fact ‘ show that the will was not the expression of 
the will of the testator, but something which he had been made to represent 
as his will.’ To establish undue influence it is not enough to show that the 
person charged with exerting it possessed a general influence over the 
testator; it must be shown that the power was exerted in the particular 
case. 





So long as contributory negligence is supposed to be a kind of positive 
default for which the plaintiff is punished by losing his remedy against the 
defendant, so long will the details of the subject remain in perplexity, and such 
decisions as that of Thorogood v. Bryan, 8 C. B. 115, will either be disputed 
or followed mechanically and with reluctance, as in Zhe Bernina, 11 P. D. 31. 
The true rule, we submit, and the sufficient one for all cases, is that a man 
is answerable for all damage which was the actual and natural and probable 
consequence of his own negligence, but not for damage of which the negli- 
gence of another person—whether the plaintiff or a stranger—was the prin- 
cipal or proximate cause. To justify this position, or even to state it 
completely, would be far beyond the limits of a passing note: but we believe 
it to be sound and warranted by the leading authorities; see Radley v. 
London and North-Western Railway Company, 1 App. Ca. 754, and Lord 
Blackburn’s remarks in Spaight v. Tedcastle, 6 App. Ca. 225-7. It is not 
that a man is ‘identified’ with the driver of the coach or the master of the 
ship that he is travelling in, but that if the negligence of that driver or 
master is the proximate cause of harm to him he cannot sue another person 
who may also have been negligent in the matter, but whose negligence was 
not the proximate cause. 


Johnson v. The Mayor of Croydon (16 Q. B. D. 708) decides that under 
the Municipal Corporations Act, 1882 (45 & 46 Vict. c. 50), s. 23, a town 
council has no authority to prohibit the playing of musical instruments in 
the streets on Sunday. This may seem a trifling matter, but the case 
nevertheless is one which at the present moment deserves attention. It 
suggests several inferences. 

1. Local government is apt to become local tyranny. A town council 
has power given it to suppress nuisances; it forthwith attempts to enforce 
upon the inhabitants of the town its own dogmas as to the proper mode of 
keeping the Sunday. Of the opinions held by the citizens of Croydon we 
know nothing. The town council may have wished to prevent desecration 
of the Sabbath or to check the noisy activity of the Salvation Army. One 
thing is certain, the right of the town of Croydon to manage its own affairs 
meant in the eyes of the council the right to prevent individuals from 
spending the Sunday in the way they like best. 

2. The only mode by which encroachments on liberty by subordinate 
legislative bodies can be met is to allow the courts to adjudicate upon the 
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validity of laws passed by subordinate legislatures. This check is effective 
on one condition, namely, that the judgments of the courts can be enforced. 

3. Whenever the courts of the land have authority to pronounce a law 
void they do in effect control the action of the body by which the law is 
passed. The Croydon town councillors would hardly appreciate the subtle- 
ties of a constitutional lawyer who should tell them that the Queen’s Bench 
Division did not control the authority of the council, since the only function 
of the Court was one of interpretation. 


A proposal is made to an insurance company by A, for the insurance of 
his life, who, on a form issued by the company, sends in true statements as 
to his state of health on the understanding that these statements are to 
be taken as the basis of the contract. The proposal is accepted at a specified 
premium, but upon the terms that no insurance is to take place till the 
premium is paid. Before the tender of the premium A has an accident 
which materially injures his health. He communicates this fact to the 
company, who thereupon refuse to accept the premium or to issue the policy. 
It has been held (Canning v. Farquhar, 16 Q. B. D. (C. A.) 727) that the 
company are justified in this course. 

This decision provokes criticism, but the Court of Appeal have decided 
rightly and in conformity with principle. The ground on which their 
judgment can be best supported is that given by Lord Esher, namely, 
that there was no contract binding the company to accept the premium. 
The negotiations before the time when the policy is effected are mere state- 
ments of intention, and till the insurance company accept the premium they 
have a right to decline to accept the risk; or, to put the same thing shortly 
in the words of Lord Justice Lindley, ‘the company’s acceptance of A’s 
offer was not a contract but a counter offer.’ 


In re Gillespie (16 Q. B. D. 702) determines a point on the law of bills 
of exchange which is not of itself of any great general importance, namely 
that the drawer of a bill of exchange in a foreign country accepted in 
Englund is entitled, upon the bill being dishonoured and protested, to recover 
from the acceptor, not only the amount of the bill with interest, but also all 
such reasonable expenses as may have been caused by the dishonour, in- 
cluding the expenses of re-exchange. But the case throws considerable 
light on the difficulties of completely codifying any large field of the law. 
The Bills of Exchange Act, 1882, is the most successful and on the whole 
the most satisfactory piece of codification which has ever been carried 
through Parliament. It approaches to the ideal of a code—the statement in 
plain, accurate and authoritative language of the principles governing a 
whole legal topic. Jn re Gillespie shows that the Act falls short of per- 
fection, for the decision in that case, though presumably correct, rests upon 
judgments delivered before the passing of the Act, and appears at first sight 
to contradict the Bills of Exchange Act, 1882, sect. 57. This is the result 
of the wide savings contained in sect. 97, but these savings are an admission 
that the whole law as to bills of exchange is not to be found in the Bills of 
Exchange Act, or, in other words, that the Act is an incomplete code. 








We do not know a more interesting case than Darley Main Colliery Com- 
pany v. Mitchell, 11 App. Cas. 127. 
The facts are simple. The appellants (the defendants in the action) are 
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lessees of coal running under land owned by the respondent (the plaintiff in 
the action). 

In 1868 the appellants worked the coal so as to cause a subsidence in the 
respondent's land. The damage thus caused was then repaired by the appel- 
lants. The appellants never worked the coal after 1868, but in 1882 a 
further subsidence took place, causing further damage to the respondent's 
land. This further subsidence would not have taken place unless an owner 
of adjoining land had worked his coal there. On the other hand, if the 
appellants had left sufficient support under the respondent’s land, the work- 
ing by the adjoining owner of his own land would have done the respondent's 
land no harm. 

In 1882 the respondent brought an action for the injury done to him by 
the original working of the coal by the appellants, combined with the further 
subsidence of the land. The appellants raised the defence of the Statute of 
Limitation. 

In the Queen’s Bench Division, Hawkins J., following Lamb v. Walker, 
3 Q. B.D. 389, gave judgment for the defendants, the present appellants. 
The Court of Appeal (14 Q. B.D. 125) reversed this decision, and gave judg- 
ment for the plaintiff, the present respondent. The House of Lords has now 
upheld the judgment of the Court of Appeal, and (Lord Blackburn dissent- 
ing) has in effect laid down the principle that in such an action the cause of 
action in respect of the further subsidence does not arise till the further 
subsidence occurs, and therefore a new right of action accrues to the owner 
of land which subsides through the working of adjacent land of an adjoining 
owner when and as each subsidence occurs, though more than six years may 
have passed since the working which causes the subsidence. One may per- 
haps generalize the principle laid down by the House, and state it in the 
following form :—Where a cause of action results from an act not unlawful 
in itself but which becomes actionable because it causes damage to another, 
there the person damnified has a new cause of action whenever the original 
act not actionable in itself causes new damage: i.e. the cause of action is 
not the original act but the original act and the resulting damage. If, that 
is to say, A’s right to sue XY depends on X's act having caused actual damage 
to A, then as often as new damage is caused A has a new right of action. 
Any one who reads Darley Main Colliery Company v. Mitchell will at once 
perceive that the House of Lords affirms the principle just stated wholly in 
reference to actions like Backhouse v. Bonomi (g H.L.C. 503), for damage 
caused to land by the withdrawal of support. But it is difficult to believe 
that a principle in its nature of very general application can be restrained 
to actions for one particular kind of injury. To this it must be added that 
the conclusion arrived at by the House in the Darley Main Colliery Com- 
pany v. Mitchell is, if not an inevitable, at least a natural deduction from 
the doctrine established by Backhouse v. Bonomi, and that this deduction has 
in substance been anticipated by Cockburn C.J. in Lamb v. Walker, 3 Q..B. D. 
389. One class of cases evidently covered by this decision is that of which 
Rylands v. Fletcher is the type: see per Lord Halsbury at p. 133. 





The validity of a principle ‘iaid down,’ to use the words of Lord Hals- 
bury, ‘ by a tribunal from which there is no appeal and which is bound by 
its own decisions’ cannot be practically discussed in this country. Still the 
elaborate dissenting judgment of Lord Blackburn in Darley Main Colliery 
Company v. Mitchell suggests one or two reflections. 

First, the difficulties in which the House found itself involved when deal- 
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ing with the line of cases, of which Darley Main Colliery Company v. 
Mitchell is the last, are at bottom exactly the same that logicians have had 
to meet when determining what constitutes a cause. Law,as we have more 
than once pointed out in this Review, is simply applied logic, and the prac- 
tical difficulties of judges are closely akin to the speculative problems of 
logicians. 

Secondly, Lord Blackburn is certainly right in the assertion that the 
judgment of the House of Lords in Backhouse vy. Bonomi does not neces- 
sarily involve the corollary upon it contained in Darley Main Colliery 
Company v. Mitchell. 

Thirdly, the judgment of the House in the last case suggest startling 
consequences and will lead to speculative actions raising new points of 
theoretical interest. Is it or is it not possible to bring repeated actions 
for every separate damage which may result from the same slander? 
X says of A that he has been guilty of ungentlemanlike and dishonourable 
conduct. This leads .V to refuse to take A into his employment on Monday. 
It also leads WV to refuse a year later to let A have any share in a business 
transaction which would have been profitable to A. Does A on each of 
these occasions acquire a separate and independent right of action against 
X? It appears, in fact, to have been ruled by Maule J. in an unreported 
case, that where the speaking of words not actionable per se is followed by 
special damage, the special damage is the cause of action, and not the 
uttering of the words: if so a fresh action lies, see per Lord Bramwell, then 
L.J., 7 Q. B. D. 436, and in this case at p. 145. Again a railway company 
through the negligence of their servants cause an accident to a train, 
and A, a passenger, in consequence has his leg broken. He sues the com- 
pany and recovers damages. A year later A begins to suffer from paralysis 
which has been caused by the shock of the accident. Can A bring a second 
action for a second wrong, namely for new damage caused by the original 
act of negligence? Lord Bramwell seems to say no, see p.144. And so of 
all other cases where actual damage is the gist of the action. The one 
thing which is certain is that Darley Main Colliery Company v. Mitchell 
will suggest various new experiments on the part of astute practitioners. 





The Recorder of Leicester appears to have told the jury in Flowers's 
case, 16 Q. B. D. 643, as a general and unqualified proposition of law, that 
if the prisoner received the money there in question innocently, but after- 
wards fraudulently appropriated it to his own use, he was guilty of larceny. 
Such a proposition certainly goes far beyond anything warranted by Ash- 
well’s case, 16 Q. B. D. 190, and therefore it seems that the conviction was 
rightly quashed. But the Court did not say that under a more guarded 
direction the facts would not have warranted a conviction. The money 
handed by mistake to the prisoner was in a bag similar to that which he 
was intended to have, but marked with another man’s name and with the 
amount which it actually contained : and the misappropriation took place 
very soon afterwards. On the facts it is a stronger case against the prisoner 
than Ashwell’s, The misdirection consisted in not putting it to the jury 
whether the prisoner's fraudulent intention was formed as soon as he dis- 
covered that he had another man’s wages. As the ruling and verdict stood, 
the jury might have thought that the prisoner formed an intention of deal- 
ing with the money honestly, and then departed from it. But in that case 
there would be no larceny, the prisoner's possession having once become 
lawful. So we understand the decision. And see p. 320 above. 
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which a layman would think not to require decision; namely, that per- 
sons born in Hanover before the Queen's accession to the throne of the 
United Kingdom and not naturalized, are, though resident in the United 
Kingdom, aliens, and not entitled to vote at the election of members of 
Parliament. Most persons will hold it clear enough that Hanoverians have 
no right to elect British members of Parliament. But looked at in the light 
of legal history the matter is by no means so clear. The theory of allegiance 
still depends (in so far as it has not been modified by statute) on Calvin's 
Case, 7 Rep. 1 ; and though that celebrated judgment does not determine the 
exact question dealt with on the 5th of April by the Queen’s Bench Division, 
we may assert with some confidence that could Coke have been summoned 
from the dead to give judgment on the recent case, he would not have 
determined it in the same way as his distinguished successor. The judgment 
delivered by Lord Coleridge does not overrule Calvin's Case, but it certainly 
contradicts its whole spirit, and throws more than doubt on judicial dicta 
therein contained. Yet (and this is what gives an historical interest to the 
recent decision) the doctrines as to allegiance maintained by the judges of 
the seventeenth century were as natural to lawyers of that period as the 
doctrines maintained by the judges of the nineteenth century are to modern 
lawyers. Nor can it truly be said that either in the seventeenth or the 
nineteenth century the Bench have disregarded the interests of the nation. 
The legal view which finds expression in Calvin’s Case is no doubt rested on 
metaphysical or scholastic notions as to the nature of allegiance which do not 
commend themselves to modern judges, or indeed to modern thinkers of any 
class. But the lawyers who maintained that persons born in Scotland after 
the accession of James I. to the Crown of England were not aliens may very 
well have been influenced in their opinion by the sound feeling that law 
ought to favour anything which united the citizens of the two kingdoms 
ruled by one king. Lord Coleridge on the other hand, and his brother 
judges, while they naturally feel no intellectual deference for theories drawn 
from the abstract nature of allegiance, have also no doubt been rightly 
influenced in their decision by the obvious inexpediency of extending to 
foreigners the political privileges of Englishmen. 





A controversial pamphlet has reached us as we are going to press, relating 
to a divorce case in Massachusetts. The only point we have to notice about 
it is that it discloses a new-found invention of taking the opinion of clergy- 
men (not, as yet, to be used in Court) as ‘experts in ethics.’ In this case 
certainly the ‘experts’ agreed with one another, and with any honest man 
of whom the same question might be asked. We trust that ‘experts in 
ethics’ may never be heard of in a court of justice. Either every right- 
minded citizen is an expert in ethics, or society must be in a bad way. 





We are glad to hear from New York that the draft Civil Code for which 
Mr. Dudley Field is mainly responsible has once more—and, it is hoped, finally 
—failed to pass into law. Let us not be misunderstood. We do not accept 
the arguments urged against all and any codification. But we think that 
crude and ill-considered codification would be a remedy far worse than any 
present ills of the Common Law; and, having at various times tested with 
the authorities various parts of the Code now in question, we are of opinion 
that the adoption of it would be a great misfortune. The Law School of 
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Columbia College has enough on its hands without spending its energy (as 
we understand the law teachers of California do) in exposing the errors of 
an inartificial Code. 





There is to be a celebration in the autumn of the eight hundredth anniver- 
sary of the completion of the Domesday Survey: and since the celebration 
is to be, we conceive it to be the part of good lawyers, good historians, and 
good citizens to do each one what he can that the occasion may be made 
profitable for sound learning, and not wasted in vain repetition and things 
of idle curiosity. Specially something may be done (and we have reason 
to hope it will be) to encourage and organize the pursuit of local investiga- 
tion by competent persons. Excellent work has been begun independently 
in some counties, notably Devon and Sussex. To bring such work into a 
focus, and the workers into friendly communication, were indeed worth 
undertaking: ita res accendent lumina rebus. As for ceremonial meet- 
ings and addresses, and the like, we confess to some sympathy with a 
correspondent who writes to ask us whether there is any evidence that 
Domesday Book was by the ordinance of King William carried about, lifted 
up, or worshipped. But the original will not, as indeed by law it cannot, 
leave its proper custody. And it is possible that the movement now started 
may provide a nucleus of continuous and serious performance in a field still 
much neglected. No country is so rich as England in original documents 
for the history of its legal institutions: and we fear we must add that 
there is hardly any other where such materials would be so little used or set 
in order. Much valuable matter, some of it already printed many years 
ago by the Camden and other societies, is still known only toa small handful 
of students. 
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